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AVIATION  COMPETITION  AND  SAFETY  ISSUES 


MONDAY,  NOVEMBER  8,  1993 

U.S.  Senate 
Subcommittee  on  Aviation  of  the 
Committee  on  Commerce,  Science,  and  Transportation, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  2:04  p.m.  in  room 
SR-253,   Russell  Senate  Office  Building,  Hon.  Wendell   H.   Ford, 
chairman  of  the  subcommittee,  presiding. 

Staff  members  assigned  to  this  hearing:  Samuel  E.  Whitehom, 
senior  staff  counsel,  and  Carol  J.  Carmody,  professional  staff  mem- 
ber; and  Alan  Maness,  minority  senior  staff  counsel. 

OPENING  STATEMENT  OF  SENATOR  FORD 

Senator  Ford.  Good  afternoon,  ladies  and  gentlemen. 

We  will  hear  testimony  on  several  items  which  will  come  up  in 
an  executive  session  of  the  committee  tomorrow  morning, 

A  number  of  my  colleagues  have  indicated  they  wanted  to  ex- 
plore issues  not  covered  at  the  last  hearing  on  S.  1491,  on  Septem- 
ber 28.  With  the  large  number  of  witnesses  today,  we  are  going  to 
use  the  light  procedure.  I  think  we  have  already  been  notified  that 
there  is  a  2:30  vote  on  the  Lott  amendment,  which  is  also  going  to 
cramp  our  style  this  afternoon. 

Let  me  remind  everyone  that  this  legislation  has  to  pass  the 
Congress  before  adjournment.  Without  this  authorization,  the  FAA 
cannot  issue  airport  grants,  airport  entitlement  funds.  State  bloc 
grants,  discretionary  funds,  or  obligated  funds  under  the  letter  of 
intent.  I  want  to  make  that  very  clear. 

I  want  to  work  with  my  colleagues  to  find  resolutions  to  their 

f>roblems,  but  I  am  not  looking  to  load  up  this  important  piece  of 
egislation  like  a  Christmas  tree.  It  is  only  a  1-year  authorization, 
so  we  will  get  into  this  bill  again  next  year. 

Senators  will  have  an  opportunity  to  work  on  aviation  matters  as 
the  subcommittee  reviews  the  recommendations  of  the  National 
Commission  to  Ensure  a  Strong  Competitive  Airline  Industry. 

The  first  panel  will  be  on  Senator  Dorian's  amendment  to  re- 
quire an  air  carrier  to  provide  60  days'  notice  prior  to  withdrawing 
from  a  market.  This  provision  is  now  included  in  S.  1491.  Mr.  Rob- 
ert Selig,  the  executive  director  of  Grand  Forks,  ND,  Regional  Air- 
port Authority  and  Mr.  James  Landry,  president  of  the  Air  Trans- 
portation Association  will  testify  on  that  panel. 

The  second  panel  will  be  discussing  gambling  on  international 
flights.  I  must  state  here  that  I  have  serious  reservations  about  al- 

(1) 


lowing  gambling  on  aircraft,  as  I  believe  flight  attendants  are  safe- 
ty professionals  and  should  not  be  servicing  gambling  passengers. 

Ms.  Dee  Maki,  I  hope  that  is  correct,  national  president.  Associa- 
tion of  Flight  Attendants;  Mr.  Richard  Hirst,  vice  president  and 
general  counsel  of  Northwest  Airlines;  and  Mr.  Michael  Wilkens, 
vice  president,  marketing  development  of  Caesar's  World,  will  tes- 
tify on  that  panel. 

The  third  panel  involves  the  proposal  to  reregulate  interisland 
air  service  in  Hawaii.  Mr.  Rex  Johnson,  director  of  the  Hawaii  De- 
partment of  Transportation,  and  Mr.  James  Landry,  president  of 
the  Air  Transport  Association,  will  testify. 

The  fourth  panel  concerns  smoke  in  the  cockpit.  The  panel  con- 
sists of  Mr.  Bertil  Werjefelt,  president  of  Vision  Safe  Corp.,  manu- 
facturer of  smoke-removal  equipment;  Mr.  Thomas  McSweeny,  Di- 
rector, Aircraft  Certification  at  the  FAA;  and  Mr.  Albert  Prest,  ac- 
companied by  Mr.  James  Landry,  both  from  the  Air  Transport  As- 
sociation. 

Panel  No.  5  will  be  devoted  to  the  issue  of  general  aviation  prod- 
uct liability.  I  believe  this  is  my  fourth  hearing  on  this  issue.  Sen- 
ator Kassebaum  will  be  here  to  introduce  Mr.  Russ  Meyer,  chair- 
man and  chief  executive  officer  of  Cessna  Aircraft;  and  Mr.  John 
Howie,  an  attorney  from  Texas,  I  believe,  will  testify  on  that  panel. 
Mr.  Chairman,  your  comments,  please. 

OPENING  STATEMENT  OF  SENATOR  ROLLINGS 

The  Chairman.  Today  the  Aviation  Subcommittee  will  hear  testi- 
mony on  several  issues  related  to  aviation  competition  and  safety. 
These  five  issues — air  service  termination  notification;  smoke  in 
aircraft  cockpits;  gambling  on  board  international  flights;  regula- 
tion of  Hawaiian  interisland  air  service;  and  general  aviation  prod- 
uct liability — ^raise  many  matters  that  need  to  be  examined  care- 
fully- 

The  proposal  to  provide  notification  upon  air  service  termination 

relates  to  the  importance  of  air  service  to  local  communities  around 
the  country.  Since  the  passage  of  airline  deregulation  in  1978,  the 
air  transportation  industry  has  evolved  into  a  large  system  of  hubs 
and  spokes.  All  too  often,  however,  this  mechanism  has  not  ade- 
quately met  the  needs  of  many  of  our  Nation's  smaller  commu- 
nities. This  notification  proposal  would  ensure  that  certain  commu- 
nities would  not  have  to  endure  the  loss  of  air  service  without 
ample  time  to  prepare. 

The  State  of  Hawaii's  request  for  an  exemption  from  the  Federal 
Aviation  Administration  Act  of  1958  would  allow  the  State  to  regu- 
late interisland  air  service.  Due  to  the  State's  unique  topography, 
the  people  of  Hawaii  rely  on  air  travel  as  their  primary  mode  of 
intrastate  transportation, and  thus  any  issue  relating  to  air  trans- 
portation is  critical  to  this  State. 

The  hearing  also  will  address  the  proposal  for  a  statute  of  repose 
applicable  to  general  aviation  product  liability  claims.  While  this 
proposal  is  more  narrow  in  scope  than  previous  legislative  propos- 
als affecting  general  aviation  product  liability,  I  continue  to  have 
concerns  about  the  need  and  appropriateness  of  legislation  in  this 
area. 


I  welcome  all  the  witnesses  to  this  hearing,  and  I  look  forward 
to  their  testimony  on  these  issues. 

Thank  you,  Mr.  Chairman. 

Senator  Ford.  Thank  you,  Mr.  Chairman.  Senator  Pressler,  do 
you  have  a  statement  you  would  like  to  make? 

OPENING  STATEMENT  OF  SENATOR  PRESSLER 

Senator  Pressler.  Mr.  Chairman,  I  ask  to  place  my  statement 
in  the  record. 

I  am  very  interested  in  the  many  topics  we  will  address  during 
today's  hearing,  particularly  the  advance  notification  provision.  I 
am  a  cosponsor  of  Senator  Dorgan's  legislation,  which  has  been  in- 
cluded in  S.  1491.  A  few  years  ago,  then-Congressman  Dorgan  and 
I,  and  other  members  of  the  South  Dakota  and  North  Dakota  dele- 
gation urged  that  certain  slots  in  the  Chicago  airport  be  utilized  by 
air  carriers  that  could  service  the  Dakotas.  American  Airlines  uti- 
lized those  slots  to  serve  Sioux  Falls,  SD,  for  about  1  year.  Unfortu- 
nately, American  will  terminate  that  service  in  the  near  future. 

It  is  my  belief  American  will  utilize  the  slots  that  served  mv 
State  to  points  closer  to  Chicago.  I  wrote  several  letters  to  Crandall 
regarding  my  concerns.  While  Mr.  Crandall  acknowledged  our  ef- 
forts to  assist  American,  he  wouldn't  offer  much  to  help  us  deal 
with  the  loss  of  service  we  about  to  face. 

Chicago  is  a  high-density  airport,  and  we  now  have  a  real  prob- 
lem getting  access  to  the  hub  airport.  Further,  any  time  an  air  car- 
rier reduces  or  terminates  service,  communities  suffer.  Therefore, 
I  believe  this  advance  notification  provision  is  a  critical  issue  that 
could  ultimately  enhance  air  service  for  small  communities.  So,  I 
look  forward  to  hearing  from  the  first  two  witnesses  particularly. 

[The  prepared  statement  of  Senator  Pressler  follows:] 

Prepared  Statement  of  Senator  Pressler 

Mr.  Chairman,  thank  you  for  scheduling  today's  hearing  to  consider  a  number  of 
legislative  proposals  affecting  our  Nation's  aviation  transportation  system.  We  will 
be  discussing  several  important  issues  this  afternoon;  tnerefore,  I  will  keep  my 
opening  comments  brief. 

I  am  pleased  we  will  be  addressing  Senator  Dorgan's  "advance  notification"  pro- 
posal. I  am  a  cosponsor  of  Senator  Dorgan's  original  bill  and  support  fiilly  this  pro- 
posal requiring  airlines  to  provide  60-day  advance  notification  when  terminating  or 
suspending  service.  Communities  in  both  North  and  South  Dakota  have  been  af- 
fected greatly  by  airlines  pulling  out  of  our  States.  I  hope  this  provision  would  en- 
courage airlines  to  work  with  communities  in  promoting  air  service.  Such  action 
couldl)enefit  the  airlines  and  the  communities  they  serve. 

I  am  also  pleased  we  have  the  opportunity  to  address  the  issue  of  general  aviation 
product  liability.  I  am  a  cosponsor  of  the  General  Aviation  Revitalization  Act,  which 
would  establish  a  15-year  statute  of  repose  for  general  aviation  aircraft.  Our  general 
aviation  industry  has  been  afiected  severely  by  what  can  best  be  described  as  "open- 
ended"  product  liability.  Action  is  needed  to  reduce  the  manufacturers'  unlimited  li- 
ability and,  in  turn,  revitalize  this  important  segment  of  our  aviation  industry.  I 
look  forward  to  hearing  from  Russ  Meyer,  president  of  Cessna,  on  this  important 
issue. 

Finally,  Mr.  Chairman,  I  want  to  commend  Senator  Inouye  for  his  efforts  to  bring 
the  serious  safety  issue  of  cockpit  smoke  to  this  committee's  attention.  I  share  many 
of  Senator  Inouye's  concerns  on  this  matter  and  look  forward  to  hearing  from  Bert 
Werjefelt,  who  has  traveled  a  great  distance  to  inform  us  of  the  safety  implications 
caused  by  cockpit  smoke. 

Again,  Mr.  Chairman,  thank  you  for  holding  this  important  hearing.  I  look  for- 
ward to  hearing  from  each  of  today's  witnesses. 

Senator  Ford.  Senator  McCain. 


OPENING  STATEMENT  OF  SENATOR  McCAIN 

Senator  McCain.  Mr,  Chairman,  I  want  to  thank  you  for  holding 
this  hearing.  As  you  mentioned,  it  will  probably  be  a  long  one  with 
lots  of  witnesses.  I  appreciate  your  willingness  to  ventilate  these  is- 
sues. Most  of  the  issues  involve  some  degree  of  controversy.  Also, 
I  understand  your  desire  to  get  a  clean  bill  out.  I  think  you  ade- 
quately described  what  is  at  stake  here  for  the  future  of  American 
airports. 

I  would  just  like  to  make  two  quick  comments — ^the  first  involv- 
ing the  air  carrier  notice.  I  am  greatly  concerned  about  the  unin- 
tended impact  of  that  legislation  and  its  impact  on  the  airlines' 
willingness  to  locate  in  communities  such  as  those  which  Senator 
Dorgan  and  Senator  Pressler  are  trying  to  protect.  I  think  if  we 
told  the  air  carriers  that  they  had  to  give  60-days'  notice  before  ter- 
minating service  to  a  community,  the  air  carriers  would  be  very  re- 
luctant to  provide  the  needed  service  for  the  smaller  communities 
in  their  States. 

Finally,  I  would  like  to  comment  on  the  statute  of  repose  issue 
on  which  Senator  Kassebaum  and  other  witnesses  will  speak.  The 
last  one,  as  the  chairman  pointed  out,  we  have  had  several  hear- 
ings on  this  issue  on  the  aircraft  product  liability  issue.  In  my  view 
there  has  been  a  significant  change.  It  involves  the  President's 
commission  report  on  the  airlines.  The  commission  members  rec- 
ommended that  the  15-year  period  of  repose  be  enacted  into  law. 

More  recently,  members  of  the  President's  airline  commission 
sent  a  letter  to  the  President  expressing  their  concern  that  nothing 
had  been  done  about  any  of  their  recommendations,  including  the 
statute  of  repose,  despite  the  emergency  in  the  airline  industry. 

I  hope  Congress  would  act  as  rapidly  as  possible  on  the  rec- 
ommendations of  the  qualified  men  ana  women  in  America  who 
served  on  the  commission.  I  think  their  recommendations  were 
sound,  and  I  think  that  they  will  provide  much  needed  relief  to  an 
industry  having  serious  difficulties. 

I  thank  you  again,  Mr.  Chairman. 

Senator  Ford.  Thank  you.  Senator.  Senator  Dorgan. 

OPENING  STATEMENT  OF  SENATOR  DORGAN 

Senator  Dorgan.  Mr.  Chairman,  thank  you  very  much. 

The  reason  I  offered  the  proposal  dealing  with  notification  is  not 
to  require  airlines  to  notify  anybody  in  the  event  of  a  schedule 
change  or  anything  like  that.  In  fact,  we  do  have  a  compromise  pro- 
posal that  I  think  is  not  opposed  by  most  of  the  carriers.  And  that 
would  specifically  define  "termination"  as  circumstances  when  an 
airline  pulls  out  of  a  community,  period — just  decides  it  is  no 
longer  going  to  serve  there. 

And  I  might  say  that  we  have  had  three  major  airlines  withdraw 
service  in  North  Dakota  just  within  the  last  year.  United,  Delta, 
and  Continental.  Most  recently.  Continental  withdrew  service  to 
western  North  Dakota  that  had  been  there  for  just  over  30  years, 
connecting  western  North  Dakota,  Minot,  and  Bismarck,  to  Denver, 
CO,  which  is  a  hub.  For  30  years  that  service  went  uninterrupted 
bv  Frontier,  the  predecessor  company,  which  then  became  part  of 
Continental. 


And  one  day,  with  no  notice  to  anybody,  not  to  their  employees, 
not  to  anybody,  they  say,  "Well,  in  the  not-too-distant  future  we  are 
done." 

My  only  point  is,  obviously,  in  a  market  system,  where  you  have 
exit  and  entry  that  is  free,  I  do  not  intend  that  we  would  tell  them 
they  cannot  pull  out.  They  certainly  can.  But  I  think  deregulation 
has  left  particularly  smaller  communities  very  vulnerable.  And  I 
think  when  you  serve  30  years,  if  you  are  not  able  to  give  a  com- 
munity or  a  region  at  least  60  days'  notice  that  you  are  going  to 
discontinue  service,  and  give  them  half  an  opportunity  to  beg^n 
planning  for  and  responding  to  and  dealing  with  other  carriers, 
then  I  think  you  are  not  providing  the  kind  of  comity  that  you 
should  in  those  areas  where  you  serve. 

So,  I  have  proposed,  and  the  chairman  has  put  in  the  mark,  a 
60-day  advance  notice  requirement.  We  have  worked  very  hard 
with  the  industry  and  others  to  come  up  with  some  language  that 
resolves  some  or  the  questions  that  they  have  raised  about  it.  I 
think  that  we  have  done  that  in  a  satisfactory  way. 

I  might  say  to  my  colleague  from  South  Dakota  on  the  Chicago 
slots,  I  did  not  feel  there  was  misrepresentation  in  those  cir- 
cumstances. I  worked  hard,  as  I  know  you  did  and  others,  to 
change  slot  circumstances  at  O'Hare  Airport.  And  the  result  was 
that  we  got  some  additional  service.  I  have  always  expected  that 
when  new  service  comes  in,  we  are  in  a  situation  where  we  either 
have  to  use  it  or  we  are  going  to  lose  it.  And  we  are,  I  think,  in 
a  tough  situation  to  try  to  make  sure  it  is  used  sufficiently  to  be 
able  to  keep  it. 

And  I  do  want  to  put  pressure  on  all  the  airlines  to  provide  bet- 
ter service,  and  look  at  markets  that  are  more  sparsely  populated 
than  just  flying  from  Chicago  to  Los  Angeles.  But  I  know  it  is  hard 
for  them  to  do  that,  in  many  respects. 

It  is  very  easy  to  announce  that  an  airline  is  going  to  withdraw 
service  with  a  moment's  notice  because  it  wants  to  serve  a  couple 
of  other  cities  with  that  airplane,  and  rush  that  plane  to  fly  be- 
tween a  couple  of  cities  with  a  million  people  each.  And  the  result 
is  you  leave  high  and  dry  and  completely  stranded  a  community 
out  there  in  the  Dakotas  or  Montana  or  somewhere  else.  And  that 
is  a  troublesome  problem  for  us. 

It  is  not  just  air  service.  In  our  part  of  the  country,  it  is  economic 
development  and  opportunity  for  a  better  future  to  preserve  part 
of  a  transportation  network.  That  is  what  this  relates  to.  And  that 
is  why  I  feel  so  strongly  about  it. 

So,  I  want  to  thank  the  chairman  for  his  cooperation  and  interest 
in  this,  and  I  thank  the  Senator  from  South  Dakota. 

Senator  Pressler.  I  might  just  say,  if  I  may,  on  this  slot  issue, 
I  believe  American  Airlines  will  utilize  those  slots  to  serve  cities 
much  closer  to  Chicago.  They  can  use  them  to  serve  any  city  they 
choose,  regardless  of  our  efforts  on  their  behalf  But  we  did  work 
with  American  for  the  purpose  of  serving  the  Dakotas. 

Senator  Dorgan.  This  is  not  aimed  at  any  single  carrier.  It  is 
just  an  attempt  to  say  those  smaller  communities  uiat  have  service 
really  need  some  notice.  If  someone  is  going  to  abruptly  pull  out, 
we  would  like  them  to  give  the  communities  and  the  region  some 


notice  so  we  can  work  with  them  and  work  to  get  some  alternative 
service.  That  is  why  I  introduced  it. 

And,  again,  I  thank  the  chairman  for  his  cooperation. 

Senator  Ford.  Senator  Bryan,  do  you  have  a  statement  you 
would  like  to  make? 

Senator  Bryan.  I  do  not,  Mr.  Chairman,  other  than  to  congratu- 
late you  for  convening  this  important  hearing.  And  I  look  forward 
to  hearing  from  our  witnesses  on  the  first  panel. 

I  do  have  an  interest  in  this,  as  the  chairman  knows. 

Senator  Ford.  Is  your  witness  here  yet? 

Senator  Dorgan.  Mr.  Selig  is  on  his  way  from  the  airport. 

There  he  is.  He  had  a  late  airplane,  but  he  is  apparently  now 
here. 

Senator  Ford.  It  was  not  the  airline's  fault,  it  was  the  weather. 

Senator  Dorgan.  The  question  is,  did  they  notify  him? 

Senator  Ford.  Well,  then,  we  will  have  the  first  witnesses  come 
forward,  Mr.  Selig  and  Mr.  Landry. 

As  I  said  earlier  for  my  two  colleagues,  we  have  so  many  wit- 
nesses today  that  I  do  not  usually  turn  the  lights  on,  but  we  are 
going  to  try  to  confine  the  testimony  to  5  minutes,  and  questions 
to  5  minutes.  That  would  be  better  than  one-half  hour  per  panel. 
If  we  have  to  go  another  round  after  the  5  minutes,  we  will  be  glad 
to.  Mr.  Landry,  you  may  proceed. 

STATEMENT  OF  JAMES  E.  LAIVDRY,  PRESffiENT,  AIR 
TRANSPORT  ASSOCIATION  OF  AMERICA 

Mr.  Landry.  Thank  you,  Mr.  Chairman. 

My  name  is  Jim  Landry,  and  I  am  the  president  of  the  Air 
Transport  Association  of  America.  I  appreciate  the  opportunity  to 
discuss  with  you  three  legislative  proposals  that  are  among  the 
subjects  of  today's  subcommittee  hearing. 

Before  addressing  the  proposed  requirement  for  advance  notice  of 
service  termination  at  a  given  community,  let  me  echo  one  of  the 
introductory  statements.  We  have  been  working  with  Senator  Dor- 
gan's  staff,  and  I  believe  we  are  making  considerable  progress  in 
addressing  the  concerns  that  we  have. 

Today,  when  a  carrier  decides  to  withdraw  air  service,  it  an- 
nounces as  far  ahead  as  practicable  that  determination  to  the  com- 
munity. Because  of  the  complexity  of  airline  scheduling  and  for 
logistical  reasons,  service  withdrawals  must  be  announced  well  in 
advance  of  their  effective  date. 

Both  S.  1469  and  S.  1491  would  create  a  statutory  requirement 
that  a  carrier  notify  affected  parties  before  it  terminates  service  to 
a  community.  Most  recently,  that  proposed  reauirement  has  been 
addressed  as  a  60-day  advance  notification.  Tne  airline  industry 
opposes  statutory  service  withdrawal  notification  requirements.  We 
fear  that  the  unintended  consequence  of  such  a  requirement  will 
harm  consumers  and  communities. 

There  are  three  reasons  for  our  opposition.  First,  a  statutory  ter- 
mination notice  requirement  will  not  encourage  an  air  carrier  to  re- 
main in  a  market.  On  the  contrary,  it  could  easily  induce  the  air- 
line to  make  a  premature  determination  to  end  its  service  to  the 
community.  Confronted  with  marginal  results  and  the  statutory 
mandate,  the  carrier  may  conclude  that  it  is  economically  safer  to 


announce  its  withdrawal  than  to  remain  in  the  market.  That  is  en- 
tirely understandable.  When  evaluating  an  uncertain  situation, 
most  of  us  opt  to  limit,  sooner  rather  than  later,  our  exposure  to 
losses. 

Second,  the  statutory  notice  requirement  will  undermine  the  ef- 
forts of  communities  to  attract  new  air  service.  The  airline  consid- 
ering such  service  will  understand  that  entry  into  a  marginal  mar- 
ket carries  with  it  the  certainty  of  a  set  period  of  financial  exposure 
if  the  market  does  not  develop  as  they  anticipated.  That  is  not  the 
best  way  to  promote  new  service. 

Far  more  effective  for  all  concerned  is  the  current  arrangement, 
in  which  the  airline  and  civic  parties  focus  their  attention  upon 
ways  to  enhance  demand  for  the  potential  new  service. 

Third,  neither  bill  recognizes  that  unforeseen  events  beyond  the 
control  of  the  air  carrier  can  disrupt  air  service  to  a  community. 
Natural  calamities,  such  as  the  flooding  that  afflicted  the  Midwest 
this  summer,  can  interrupt  aviation  operations  at  a  given  airport. 
Moreover,  regulatory  directives,  such  as  the  FAA  requiring  emer- 
gency airworthiness  actions  to  an  aircraft  model  or  its  equipment 
can  interrupt  flight  schedules. 

Similarly,  strikes  and  delays  in  aircraft  deliveries  can  disrupt 
airline  service.  Unfortunately,  neither  bill  takes  into  account  these 
types  of  occurrences.  Both  bills,  therefore,  would  leave  affected  car- 
riers without  the  means  to  obtain  relief  for  events  that  were  far  be- 
yond their  control. 

Finally,  a  more  recent  version  of  S.  1491  contains  an  exemption 
for  part  135  operators.  This  provision  is  designed  to  relieve  com- 
muter air  carriers,  which  historically  have  operated  under  part  135 
of  the  Federal  aviation  regulations  from  the  bill's  requirements. 
However,  many  commuter  airlines  now  operate  under  part  121,  the 
provision  that  regulates  the  activities  of  larger  air  carriers,  and, 
thus,  would  be  covered  by  the  bill  even  if  the  exemption  were  in- 
cluded in  it. 

In  view  of  these  considerations,  we  respectfully  urge  the  sub- 
committee not  to  act  favorably  upon  either  bill. 

[The  prepared  statement  of  Mr.  Landry  follows:] 

Prepared  Statement  of  James  E.  Landry 

Grood  afternoon.  My  name  is  James  E.  Landry.  I  am  the  President  of  the  Air 
Transport  Association  of  America.  I  appreciate  the  opportunity  to  discuss  with  you 
three  legislative  proposals  that  are  the  subjects  of  today's  Subcommittee  hearing. 
They  are  air  carrier  service  withdrawal  notice  recmirements,  authority  for  the  State 
of  Hawaii  to  regulate  air  carriers  and  cockpit  smoke  displacement  equipment  for  air 
carrier  aircraft.  For  the  reasons  that  I  will  express  momentarily,  ATA  opposes  each 
of  these  proposals. 

However  seductive  the  allure  of  government  intervention  in  our  business  becomes, 
the  cold  reality  is  that  government  economic  regulation  is  not  benign.  It  always 
exacts  a  price  from  the  consumer  and  the  industry.  No  matter  how  well  intentioned, 
government  regulatory  decisions  cannot  match  in  speed,  decisiveness  or  intelligence 
the  millions  of  decisions  that  are  made  each  day  by  the  users  and  providers  of  air 
transportation  services.  For  these  reasons,  the  economic  interests  of  the  consumer 
are  obviously  best  served  by  reliance  upon  market  forces,  rather  than  government 
directive,  to  shape  the  airline  industry. 

In  this  regard,  it  is  important  to  pause  and  reflect  upon  the  fact  that  in  the  15 
years  since  the  domestic  activities  of  our  industry  were  deregulated,  there  have  been 
proposals  to  pull  back  in  more  and  less  important  ways  from  that  legislation,  yet 
Congress  has  wisely  not  embraced  them.  Experience  has  shown  that  there  are  enor- 
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mous  competitive  energies  in  the  airline  industry  that  in  due  course  resolve  what- 
ever issue  currently  is  at  the  forefront  of  concern. 

One  example  of  this  phenomenon  is  especially  pertinent.  As  the  Subcommittee 
wiU  recall,  in  the  mid-1980s  some  observers  of  the  airline  industry  began  to  voice 
apprehension  that  the  industry  was  becoming  too  concentrated.  This  apprehension 
was  most  often  expressed  in  terms  of  the  fear  that  the  industry  was  becoming  domi- 
nated by  "mega-carriers."  Indeed,  there  were  pronouncements  that  the  era  of  new 
entry  into  the  airline  industry  was  about  to  vanish. 

Recent  events  belie  that  fear.  Smaller  carriers,  including  a  host  of  new  entrants, 
have  changed  the  competitive  landscape  of  the  airline  industry  in  the  United  States. 
Repeatedly  in  the  last  few  months  we  have  read  and  seen  media  reports  about  the 
efforts  of  the  larger  carriers  to  respond  to  the  inroads  of  these  carriers,  including 
direct  challenges  at  their  hubs.  Five  years  ago,  who  would  have  imagined  that 
Southwest  Airlines  would  become  the  dominant  carrier  in  so  many  intra-Califomia 
markets?  Yet,  that  is  precisely  what  has  occurred.  That  happened  because  South- 
west had  the  freedom  to  deploy  its  resources  where  it  concluded  that  they  would 
be  most  productive,  without  first  obtaining  the  approval  of  government.  This  is  a 
lesson  that  we  must  be  mindful  of  if  we  are  to  protect  the  interests  of  the  consumer. 

Demand  and  resources  establish  the  level  of  service  that  an  airline  provides  to 
its  customers.  An  airline  cannot  permit  a  pronounced  disparity  between  the  service 
it  provides  and  the  demand  for  its  service  to  persist.  Such  a  disparity  is  both  ineffi- 
cient and,  ultimately,  uneconomic. 

Consequently,  airlines  try  to  tailor  the  type  and  frequency  of  heir  service  to  the 
traffic  that  a  market  generates.  There  is  considerable  incentive  for  airlines  to  opti- 
mize their  service  in  any  given  market,  whether  it  be  small  or  large.  This  is  particu- 
larly so  because  of  the  development  of  hub-and-spoke  systems.  By  its  nature,  a  hub 
operation  demands  that  a  carrier  attract  substantial  flows  of  traffic  to  route  through 
it.  During  the  past  decade,  carriers  have  spent  significant  resources  developing  me- 
dium and  small  markets  to  feed  their  hub  operations.  The  result  has  been  expanded 
service  in  those  markets  for  the  traveler  ana  shipper. 

Carriers  attempt  to  work  with  a  community  when  demand  in  a  market  does  not 
meet  expectations.  If  that  is  unavailing,  carriers  are  confronted  with  the  decision 
to  maintain  uneconomic  service  or  withdraw  from  the  market.  Although  it  is  an  un- 
pleasant experience,  economic  necessity  dictates  that  decision.  When  a  carrier  de- 
cides to  witndraw  air  service,  it  announces  as  far  ahead  as  practicable  that  deter- 
mination to  tha  conmiunity.  Because  of  the  complexity  of  airline  scheduling  and  for 
logistical  reasons,  service  withdrawals  must  be  announced  well  in  advance  of  their 

S.  1469,  the  Air  Service  Termination  Notice  Act  of  1993,  would  create  a  statutory 
requirement  that  a  carrier  notify  affected  parties  before  it  terminates  service  to  a 
community.  Most  recently,  that  proposed  requirement  has  been  expressed  as  a  60- 
day  advance  notification. 

The  airline  industry  opposes  statutory  service  withdrawal  notification  reouire- 
ments.  We  fear  that  the  unintended  consequences  of  such  a  requirement  will  harm 
consumers  and  communities. 

A  statutory  termination  notice  provision  will  not  encourage  an  air  carrier  to  re- 
main in  a  market.  On  the  contrary,  it  could  easily  induce  the  airline  to  make  a  pre- 
mature determination  to  end  its  service  to  the  community.  That  risk  would  arise 
because  a  statutory  notice  requirement  wUl  crystallize  a  withdrawal  decision.  A  car- 
rier will  realize  that  the  60-day  period  definitively  establishes  its  financial  exposure 
and  will  react  accordingly.  Confronted  with  marginal  results  and  the  statutory  man- 
date, a  carrier  may  conclude  that  it  is  economically  safer  to  announce  its  withdrawal 
than  to  remain  in  the  market  in  the  hope  that  business  will  improve.  This  is  en- 
tirely predictable:  when  evaluating  an  uncertain  situation,  most  of  us  opt  to  limit, 
sooner  rather  than  later,  our  exposure  to  losses. 

Similarly,  a  statutory  notice  requirement  will  undermine  the  efforts  of  commu- 
nities to  attract  new  air  service.  The  airline  considering  such  service  will  under- 
stand that  entry  into  a  marginal  market  carries  with  it  the  certainty  of  a  set  period 
of  financial  exposure  if  the  market  does  not  develop  as  anticipated.  That  is  not  an 
enticing  prospect.  Far  more  attractive  for  all  concerned  is  the  current  arrangement 
where  the  airline  and  civic  parties  focus  their  attention  upon  ways  to  enhance  de- 
mand for  the  potential  new  service. 

The  legislation  has  an  additional  serious  flaw.  In  neither  the  version  originally 
introduced  nor  as  subsequently  revised  is  there  any  acknowledgment  that  unfore- 
seen events,  such  as  acts  of  Gfod,  can  disrupt  air  service  to  a  community.  Natural 
calamities,  such  as  the  flooding  that  afflicted  the  Midwest  this  summer,  can  inter- 
rupt aviation  operations  at  a  given  airport.  Moreover,  regulatory  directives,  such  as 
the  FAA  requiring  emergency  airworthiness  actions  to  an  aircraft  model  or  its 


equipment,  can  interrupt  flight  schedules.  Similarly,  strikes  and  delays  in  aircraft 
deliveries  can  disrupt  airline  service.  Unfortunately,  S.  1469  does  not  take  into  ac- 
count these  types  oi  occurrences.  The  result  is  a  legislative  framework  that  would 
leave  affected  carriers  without  the  means  to  obtain  relief  for  events  that  are  beyond 
their  control. 

Finally,  a  more  recent  version  of  the  withdrawal  notification  legislation  contains 
an  exemption  for  Part  135  operators.  This  provision  is  designed  to  relieve  commuter 
air  carriers  from  the  bill's  requirements.  However,  many  commuter  airlines  operate 
under  Part  121  and  thus  will  be  covered  by  the  bill,  even  if  the  exemption  is  in- 
cluded in  it.  Consequently,  it  would  have  only  a  minimal  effect  upon  air  carriers. 

In  view  of  these  considerations,  we  respectfully  ur^e  the  SubOmItt  not  to-  act  fa- 
vorably upon  this  legislation. 

Also  before  the  Siibcommittee  is  a  proposal  to  enact  Federal  legislation  that  would 
authorize  the  State  of  Hawaii  to  regulate  airline  activities.  We  recognize  the  ex- 
traordinary reliance  upon  air  transportation  of  both  those  persons  who  live  in  the 
state  and  those  who  visit  it.  In  our  view,  their  welfare  will  be  best  advemced  through 
continued  reliance  upon  market  forces,  not  governmental  regulation,  to  determine 
the  variety  and  price  of  airline  services.  Consequently,  we  strongly  oppose  the  Ha- 
waiian legislation.  It  should  be  noted  that  we  qo  not  speak  for  two  of  our  member 
carriers.  Aloha  Airlines  and  Hawaiian  Airlines,  in  this  regard. 

The  reregulation  legislation  that  the  state  has  enacted,  and  -which  it  acknowl- 
edges requires  a  change  in  Federal  law  to  implement,  is  broad  in  scope,  ft  would 
regulate  a  wide  spectrum  of  air  carrier  activities:  rates,  routes,  acquisitions,  control 
relationships,  competitive  practices,  the  issuance  of  securities,  and  the  taking  on  of 
long-term  debt. 

The  Hawaii  Air  Carrier  Commission  that  the  state  law  would  create  thus  would 
possess  regulatory  powers  that  equal  led,  and  in  some  instances  exceeded,  those 
that  the  Civil  Aeronautics  Board  wielded  during  the  apogee  of  Federal  economic  reg- 
ulation of  the  airline  industry.  That  is  especially  incongruous  when  you  consider 
that  less  than  three  months  ago,  the  National  Commission  to  Ensure  a  Strong  Com- 
petitive Airline  Industry  issued  a  lengthy  report  which  validated  the  immense  bene- 
fits that  competition  had  conferred  upon  the  travelling  and  shipping  public. 

Some  confusion  has  arisen  about  the  scope  of  the  Hawaiian  regulatory  legislation. 
We  interpret  it  as  having  a  broad  scope. 

The  Hawaiian  legislation  does  not  restrict  its  applicability  to  airlines  that  are 
headquartered  in  the  state.  Instead,  it  applies  to  any  airline  that  holds  itself  out 
as  providing  passenger  or  cargo  service  between  any  pair  of  points  within  the  State 
of  Hawaii.  The  law  goes  on  to  state  that  it  is  not  applicable  to  the  "continuous"  car- 
riage of  passengers  or  cargo  to  or  from  a  point  outside  of  the  state.  The  legislation 
defines  continuous  as  transportation  that  does  not  involve  a  stopover  of  more  than 
24  hours. 

The  problem  is  that  this  exclusion  for  mainland  based  carriers  is  more  apparent 
than  real.  The  fact  is  that  many  passengers  going  to  Hawaii  stop  ofT  for  seversu  days 
at  a  gateway  city,  especially  Honolulu,  before  they  continue  on  to  a  destination  on 
one  of  the  other  islands.  If  their  continuing  flight  on  the  mainland  based  carrier 
takes  place  more  than  24  hours  after  arrival  in  Hawaii,  the  mainland  based  carrier 
becomes  subject  to  Hawaii's  rate,  route,  financial  requirements  or  other  regulations. 
Similarly,  cargo  that  enters  Hawaii  at  Honolulu  can  spend  more  than  24  hours  be- 
fore it  is  placed  on  a  flight  for  its  destination  and  that  condition  would  subject  the 
mainland  carrier  to  similar  local  regulation. 

Reinforcing  our  interpretation  is  what  is  absent  from  the  statute's  definition  of 
the  term  "Hawaii  air  carrier."  It  contains  no  requirement  that  a  carrier  be  a  Hawai- 
ian citizen  to  be  deemed  to  be  a  "Hawaii  air  carrier."  The  absence  of  a  citizenship 
limitation  indicates  that  the  reach  of  the  legislation  exceeds  local  airlines.  In  view 
of  the  protective  aim  of  the  legislation,  that  is  to  be  expected. 

We  believe  that  travelers'  and  shippers'  great  reliance  upon  air  transportation  in 
Hawaii  is  precisely  why  state  reregulation  legislation  should  not  be  permitted.  De- 
mand for  air  transportation  in  the  Hawaiian  markets  is  magnified  by  the  absence 
of  highway  or  rail  competition.  This  means  that  there  are  enormous  incentives  for 
airlines  to  serve  the  various  Hawaiian  maikets.  The  frequency  of  air  service  within 
the  state  indicates  that  carriers  are  vigorously  responding  to  those  incentives. 

The  only  thing  that  economic  regulation  can  do  in  such  a  situation  where  supply 
is  responding  so  well  to  demand  is  distort  the  marketplace.  Government  regulation 
of  air  transportation  will  provide  the  consumer  with  price  and  service  options  that 
will  pale  In  comparison  to  those  enjoyed  today. 

We  therefore  respectfully  urge  me  Subcommittee  not  to  act  favorably  on  legisla- 
tion that  would  enaole  the  Hawaiian  reregulation  legislation  to  become  effective. 
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S.  787,  if  enacted  into  law,  would  direct  the  Secretary  of  Transportation  to  issue 
an  advisory  circular  requiring  that  turbine  engine  powered  aircraft  have  ventilation 
systems  caj)able  of  providing  a  sufficiently  smoke-free  flight  deck  environment  to 
permit  continued  control  of  tne  aircraft  in  situations  where  "dense  and  continuous 
smoke"  enters  the  cockpit  and  that  smoke  displacement  equipment  be  provided  for 
the  flight  crew.  We  strongly  oppose  this  legislation. 

We  believe  that  existing  aircraft  certification  requirements  adequately  deal  with 
situations  where  smoke  enters  the  cockpit.  We  are  particularly  concerned  that  the 
second  element  of  S.  787,  that  smoke  displacement  equipment  be  present  in  the 
cockpit,  will  distract  the  crew  from  promptly  performing  the  procedures  needed  to 
deal  with  a  cockpit  smoke  situation. 

Existing  Federal  Aviation  Administration  regulatory  provisions  establish  smoke 
evacuation  requirements  for  air  carrier  aircraft.  Part  25  of  the  Federal  Aviation 
Regulations  prescribes  the  airworthiness  standards  for  the  FAA's  issuance  of  type 
certificates  for  transport  category  aircraft.  Section  25.831(d)  of  it  states  that  "[i]f  ac- 
cumulation of  hazardous  quantities  of  smoke  in  the  cockpit  area  is  reasonably  prob- 
able, smoke  evacuation  must  be  readily  accomplished.  *  *  *"  The  FAA  has  issued 
Advisory  Circular  25-9  which  details  the  procedure  by  which  cockpit  smoke  evacu- 
ation capability  is  to  be  demonstrated.  In  addition,  the  FAA  has  required  that  air- 
plane flight  manuals  include  a  statement  that  whenever  a  fire  is  discovered  aboard 
an  aircraft,  the  crew  is  to  land  immediately  or  as  soon  as  practicable  at  the  nearest 
airport.  Hence,  a  comprehensive  regulatory  program  exists  to  respond  effectively  to 
smoke  in  the  cockpit  of  an  air  carrier  aircraft. 

Furthermore,  the  FAA  has  taken  a  series  of  regulatory  actions  that  are  intended 
to  reduce  the  possible  sources  of  smoke  aboard  air  carrier  aircraft  and  improve  the 
abUitv  of  the  crew  to  fight  on-board  fires.  Those  initiatives  include  the  following: 

•  Improved  cabin  fire  protection  measures:  lavatory  smoke  detectors;  automatic 
lavatory  waste  receptacle  fire  extinguishers;  and  Halon  1211  fire  extinguishers  for 
passenger  cabin  use 

•  Eahanced  fire-resistant  cargo  compartment  liner  panels 

•  Protective  breathing  equipment  for  flight  crewmembers 

•  More  stringent  aircraft  cabin  and  seat  cushion  flammability  standards 

These  measures  are  designed  to  diminish  the  sources  of  aircraft  fires  and  to 
strengthen  on-board  fire  fighting  capability.  This  is  an  important  consideration.  If 
the  source  of  a  fire  or  smoke  can  be  controlled,  the  likelihood  of  smoke  infiltrating 
the  cockpit  is  greatly  reduced. 

In  response  to  the  instructions  contained  in  section  207  of  the  Airport  and  Airway 
Safety,  Capacity,  Noise  Improvement,  and  Intermodal  Transportation  Act  of  1992, 
the  FaA  on  October  25  submitted  to  Congress  a  report  entitled  "Smoke  in  the  Cock- 
pit of  Transport  Category  Aircraft."  That  report  evaluated  the  effect  of  smoke  in  the 
cockpit,  the  efficacy  of  existing  smoke  evacuation  technologies,  and  the  cost  of  in- 
stalling such  technologies  in  the  commercial  aircraft  fleet.  An  important  part  of  the 
report  was  the  FAA's  review  of  in-flight  smoke  related  incidents  dating  back  to  1970 
which  had  been  cited  by  a  vendor  of  smoke  displacement  equipment. 

The  report  concluded  that  existing  regulatory  requirements  are  adequate  and  that 
smoke  displacement  equipment  would  not  be  acceptable  for  showing  compliance 
with  the  requirements  of  FAR  section  25.813(d).  Nothing  cited  in  the  report  would 
suggest  that  smoke  displacement  equipment  would  have  averted  any  of  the  acci- 
dents that  the  FAA  examined. 

Airframe  manufacturers  and  air  carriers  share  those  conclusions.  No  evidence  has 
been  brought  to  our  attention  which  would  warrant  modification  of  the  existing  reg- 
ulatory program  for  cockpit  smoke  evacuation  or  would  justify  the  mandatory  use 
of  smoke  displacement  equipment. 

Smoke  displacement  eauipment  is  the  wrong  response  to  a  cockpit  smoke  situa- 
tion. The  flight  crew  would  nave  to  retrieve  the  device,  install  and  inflate  it  during 
a  critical  period  of  time  in  which  the  crew  should  be  directing  its  attention  to  con- 
trolling the  aircraft,  detecting  and  isolating  the  cause  of  the  smoke,  and  initiating 
smoke  removal  procedures.  Such  a  distraction  of  flight  crew  attention  could  prove 
costly  to  those  aboard  the  aircraft. 

Moreover,  the  smoke  displacement  equipment  does  not  improve  the  evacuation  of 
smoke  from  the  cockpit.  As  its  name  indicates,  it  merely  displaces  smoke  and  only 
from  a  small  portion  of  the  instrument  panel  and  the  windscreen.  Much  of  the  in- 
strument panel,  and  all  of  the  communication  and  navigation  radios,  throttles,  over- 
head electrical  and  other  system  controls  will  not  be  visible  to  those  using  it.  That 
is  a  crucial  shortcoming  when  you  realize  that  the  crew  during  a  smoke  incident 
must  control  the  aircraft — which  involves  using  instruments  and  controls  beyond 
those  which  the  smoke  displacement  equipment  covers — and  wUl  likely  be  attempt- 
ing to  turn  ofF  electrical  or  other  aircraft  systems  to  isolate  the  source  of  the  smoke. 
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We  are  particularly  concerned  that  the  use  of  smoke  displacement  equipment  will 
divert  the  flight  crew  from  its  primary  responsibility  of  landing  the  aircraft.  Indeed, 
we  are  apprehensive  that  the  use  of  the  equipment  could  lead  a  crew  to  underesti- 
mate the  seriousness  of  a  smoke  situation  or  to  conclude  erroneously  that  it  could 
master  the  situation  without  landing  promptly. 

We  do  not  see  any  value  in  requirmg  the  use  of  smoke  displacement  equipment 
in  the  cockpits  of  air  carrier  aircraft.  Indeed,  we  are  fearful  that  its  use  could  dis- 
tract the  crew  from  essential  duties  at  a  critical  time.  For  these  reasons,  we  respect- 
fully urge  the  Subcommittee  not  to  act  favorably  upon  S.  787. 

I  would  be  pleased  to  answer  any  questions  that  the  members  of  the  Subconamit- 
tee  may  have. 

Senator  Ford.  Thank  you  very  much.  Mr.  Selig. 

ROBERT  F.  SELIG,  EXECUTIVE  DIRECTOR,  GRAND  FORKS 
REGIONAL  AIRPORT  AUTHORITY 

Mr.  Selig.  Thank  you,  Mr.  Chairman.  My  name  is  Robert  F. 
SeHg,  Bob  SeHg.  I  am  the  Executive  Director  of  the  Grand  Forks 
Regional  Airport  Authority 

Senator  Ford.  You  have  a  southern  pronunciation  of  your  last 
name;  do  you  not? 

Mr.  Selig  [continuing].  I  guess  so — Grand  Forks,  ND.  I  am  here 
to  speak  in  favor  of  the  60-day  termination  provision  contained 
within  the  bill.  And  in  summary  of  my  written  comments,  it  is  im- 
portant to  note  that  air  service  is  part  of  the  infrastructure  of  a 
city.  It  is  not  something  that  just  comes  and  goes  like  the  wind.  It 
is  treated,  actually,  like  streets  and  water  and  sewer. 

It  also  serves  as  a  key  element  in  any  city's  success  in  retaining 
and  expanding  business.  Without  air  service,  communities  just  do 
not  survive  in  this  day  and  age.  We  are  just  absolutely  addicted  to 
it,  and  there  are  a  lot  of  reasons  for  that. 

We  certainly  recognize  the  airlines'  interest  in  wanting  to  main- 
tain their  privilege,  that  they  have  had  since  deregulation,  of  easy 
entry  and  exit  of  our  markets.  On  the  other  hand,  airports,  as  a 
result  of  deregulation,  have  become  responsible  for  ensuring  that 
the  level  of  air  service  there  is  necessary  to  meet  the  needs  of  the 
community. 

The  airlines  want  to  be  able  to  pull  out  on  a  daily  basis,  and  they 
do  not  want  any  commitments  to  the  community,  beyond  the  next 
business  day.  Unfortunately,  airports  do  not  have  that  luxury. 

In  addition  to  the  airports'  obligation,  there  is  a  limited  number 
of  carriers  now,  through  the  bankruptcies  and  the  mergers;  there 
just  are  not  a  lot  of  carriers  out  there  to  pick  from.  So,  when  one 
decides  to  leave  your  community — or,  in  the  case  of  North  Dakota, 
the  whole  region — it  is  a  serious  impact;  in  that,  not  only  did  one 
carrier  leave,  but  there  are  limited  other  carriers  to  try  and  attract. 

All  things  considered,  we  know  that  the  airlines  ao  their  busi- 
ness planning  more  than  60  or  90  days  ahead  of  time.  Now,  this 
is  my  personal  opinion:  That  the  objections  to  this  60-day  notice  is 
somewnat  ridiculous;  and  that  it  does  not  consider  the  valid  con- 
cerns for  the  consumer,  the  air  traveler  that  has  supported  that 
airline  over  the  years,  and  also  the  community  that  that  air  carrier 
has  had  some  responsibility  for  serving. 

And  I  would  submit  to  you  that  a  60-day  notice  is  not  only  not 
unreasonable,  but  it  is  a  common  courtesy,  to  give  airports  a 
chance  to  go  out  and  start  their  work  of  locating  that  replacement 
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service;  and  hopefully,  to  locate  that  replacement  service  before 
there  is  an  actual  vacation  of  the  market. 

With  that,  I  encourage  the  committee  to  approve  Senator  Dor- 
gan's  provision. 

[The  prepared  statement  of  Mr.  Selig  follows:] 

Prepared  Statement  of  Robert  F.  Selig 

My  name  is  Robert  F.  Selig.  I  am  employed  as  Executive  Director  of  the  Grand 
Forks  Regional  Airport  Authority  which  owns  and  operates  the  Grand  Forks  Inter- 
national Ainport,  Grand  Forks,  ND.  I  have  been  associated  with  the  management 
of  small  ana  nonhub  airports  for  approximately  15  years.  During  those  15  years  I 
have  worked  at  three  small  hub  and  nonhub  airports  in  Kalamazoo,  MI,  Columbia, 
MO,  and  presently  at  Grand  Forks.  My  experience  has  enabled  me  to  witness  the 
entry  and  exit  of  several  airlines  in  these  markets  and  the  associated  affect  on  the 
economies  of  the  conmiunities  involved.  My  experience  has  also  covered  the  transi- 
tion from  a  regulated  to  a  deregulated  airline  industry.  I  am  here  today  to  testify 
in  favor  of  a  provision  in  S.  1491,  The  Federal  Aviation  Administration  Act  of  1993, 
which  would  require  a  60-day  advance  notice  before  an  airline  terminates  service 
to  a  community.  I  understand  that  Senator  Dorgan  has  been  discussing  this  topic 
with  the  airlines  but  I  encourage  the  committee  to  maintain  this  provision  as  a  part 
of  the  legislation. 

As  you  may  recall,  under  regulation,  air  service  was  considered  a  public  necessity 
and  maintaining  a  level  of  service  to  the  community  was  a  primary  concern  of  the 
regulated  air  service  program.  Under  the  evolving  deregulated  system,  however,  the 
ainine  focus  is  totally  profit  driven.  Unfortunately,  the  Essential  Air  Service  Pro- 
gram (EAS)  is  the  only  remaining  remnant  of  any  consideration  for  community 
needs  and  this  EAS  program  only  addresses  the  needs  of  the  smallest  of  commu- 
nities. 

This  evolving  problem  with  deregulation  is  that  the  airline  mergers  and  bank- 
ruptcies have  reduced  the  number  of  airlines  available  to  meet  community  needs. 
The  remaining  airlines  are  focusing  on  the  most  profitable  routes  leaving  an  air 
service  void  in  the  smaller  communities  even  though  the  routes  being  vacated  are 
themselves  profitable.  At  one  time  these  voids  would  have  been  filled  by  regional 
jet  carriers  like  Frontier,  Ozark,  or  North  Central  Airlines.  Unfortunately,  only  a 
few  regional  jet  airlines  exist  today  and  none  are  actively  developing  in  the  Nation's 
heartland.  In  other  words,  communities  need  as  much  time  as  possible  to  locate  re- 
placement jet  service  once  termination  is  eminent.  There  are  those  who  feel  that  the 
growth  of  the  small  commuter  airlines,  operating  19-  to  30-seat  turboprop  aircraft, 
are  an  adequate  replacement  air  service,  using  small  turboprop  aircraft,  is  only  ade- 
quate for  flints  of  less  than  1  hour,  covering  less  than  300  miles,  for  communities 
having  enplanements  less  than  50,000  passenger  enplanements  per  year.  Beyond 
these  parameters,  air  service  and  jet  aircraft  is  the  customers  accepted  standard  of 
quality. 

For  example,  in  1986  Columbia,  MO,  was  served  by  three  (3)  Ozark  Airline  jet 
flints  daily.  Total  annual  enplanements  where  approximately  65,000  passengers 
and  growing.  With  the  merger  between  TWA  and  Ozark  in  November  1986,  jet  serv- 
ice was  replaced  with  numerous  commuter  flights.  Unfortunately,  air  travelers  did 
not  accept  this  change  as  equal  quality  of  service  and  enplanements  dropped  to  ap- 
proximately 30,000  (over  50  percent)  over  the  next  3  years.  As  further  evidence  of 
customer  dissatisfaction  in  tne  Columbia  situation,  a  shuttle  service,  using  large 
tour  buses,  has  developed  between  Columbia  and  St.  Louis/Lambert  Intemationsil 
Airport.  Reportedly,  more  customers  choose  the  2-hour  bus  ride,  for  approximately 
the  same  cost  of  air  fare,  than  to  fly  in  the  commuter  aircraft.  Obviously,  the  com- 
fort of  larger  seats,  roomier  surroundings,  and  a  restroom  are  viewed  as  more  value 
for  the  dollar  than  the  reduced  travel  time  offered  by  the  commuter  air  service. 

While  in  this  case  the  commuter  airlines  are  probably  satisfied,  with  high  load 
factors  on  small  aircraft,  and  the  customer  apparently  has  found  an  acceptable  al- 
ternative, nothing  in  this  service  combination  does  anything  to  promote  business  re- 
tention and  expansion  for  Columbia,  MO.  To  my  knowledge,  business  has  no  devel- 
oped around  bus  service  for  40  years.  Columbia,  MO,  still  needs  jet  service. 

This  same  scenario  could  also  be  developing  in  North  Dakota  on  a  much  larger 
scale.  In  less  than  a  year,  three  (3)  of  Nortn  Dakota's  four  (4)  major  cities  have  lost 
jet  service  to  Denver.  Bismarck  also  lost  jet  service  to  Salt  Lake  City.  In  other 
words,  in  this  short  period  of  time  the  entire  State  of  North  Dakota  has  gone  from 
being  served  by  four  (4)  major  air  carriers  (Northwest,  Continental,  United,  and 
Delta)  through  three  (3)  large  hubs,  to  being  served  solely  by  Northwest  Airlines 
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through  MinneapoHg/St.  Paul.  Again,  two  commuter  airlines,  operating  turboprop 
aircraft,  are  adding  flints  daily  to  try  to  provide  alternate  service  on  the  vacated 
600-mile  routes.  These  commuters  will  have  some  success  but  will  in  no  way  ade- 
quately replace  the  lost  jet  service  which  enplaned  88,000  North  Dakota  passengers 
a  year  to  Denver.  The  cfistance  in  small  aircraft  and  the  four-  (4)  hour  flights,  with 
multiple  stops,  is  considered  to  be  lesser  quality  when  compared  to  jet  service  hav- 
ing one-stop  or  nonstop  flights  of  only  two  (2)  hours. 

Unfortunately,  there  are  not  isolated  cases.  This  same  scenario  is  impacting  small 
airports  across  the  Nation  and  thus  the  need  for  your  support  for  the  mandatory 
60-day  notice  of  air  service  termination  provision.  Communities  served  by  small  or 
nonhub  airports  do  not  have  the  luxury  of  taking  air  service  for  granted  as  can  be 
the  case  with  communitites  served  by  large  or  medium  hum  airports.  Each  fli^t 
in  the  flight  schedule  at  a  small  or  nonhub  airport  is  considered  part  of  the  region's 
infrastructure.  Flight  schedule  quality  and  reliability  is  as  critical  to  a  small  com- 
munity as  sewer,  water,  and  streets.  It  is  one  of  the  primary  determining  factors 
in  a  communities'  ability  to  successfully  retain  and  expand  business. 

Airlines,  on  the  one  hand,  are  devoted  to  running  a  business  that  provides  a  serv- 
ice to  make  a  profit.  From  my  experience,  any  airline  deviation  to  the  community 
or  community  development  is  limited  to  the  extent  that  that  devotion  can  directly 
affect  profits.  With  their  focus  on  survival,  airlines  want  to  preserve  the  right  of  free 
entry  and  exit  of  markets  that  came  along  with  deregulation.  They  literally  want 
to  be  able  to  pull  up  stakes  and  put  all  their  property  on  the  "last  flight  out  of  town" 
with  no  further  commitment  to  tne  community. 

Airports,  however,  must  remain  responsive  to  community  transportation  and  de- 
velopment needs.  The  loss  of  quality  air  service  can  have  an  enormous  negative  im- 
pact on  the  region.  For  example: 

1.  Existing  businesses  that  are  travel  dependent  can  begin  considering  relocation 
to  another  community.  Businesses  like  motels,  restaurants,  car  rental  companies, 
commercial  parking  lots,  travel  agencies,  etc.  can  ultimately  face  bankruptcy  with 
the  loss  of  this  lai^e  customer  base. 

2.  Businesses  being  recruited  by  the  local  economic  development  corporation  can 
stop  considering  the  community  for  future  development. 

3.  Convention  commitments  that  rely  upon  air  service  may  be  lost  to  another 
community. 

4.  Passengers  who  already  have  trips  planned  must  try  to  Und^altemate  travel 
means  and  attempt  to  get  refunds. 

5.  Airports,  which  derive  the  majority  of  their  operating  revenue  from  airline  user 
fees,  must  make  significant  budget  adjustments  that  can  include  the  layoff  of  em- 
ployees. 

6.  Airports  must  undertake  the  costly  effort  of  recruiting  another  airline  to  fill  the 
void. 

7.  Airports  may  have  to  begin  the  costly  effort  of  collecting  accounts  receivables 
due  from  the  airline. 

The  60-day  (minimum)  termination  notice  simply  gives  the  community  the  time 
to  begin  working  through  these  issues,  to  solicit  airline  assistance,  and  possible  air- 
line reconsideration.  '    ^^ 

In  conclusion,  in  the  airline/community  relationship,  the  airline  holds  all  the 
cards.  Modem  developing  communities  are  addicted  to  jet  air  service  and  literally 
cannot  develop  or  ultimately  survive  without  it.  Airlines,  on  the  other  hand,  can 
move  into  a  community,  demand  that  thousands  of  dollars  be  spent  on  facilities  to 
meet  airline  operating  needs,  with  no  commitment  from  the  airline  to  provide  serv- 
ice to  the  community  beyond  tomorrow.  Airlines  generally  review  flight  schedules 
at  least  every  90  days.  With  this  in  mind,  a  mandatory  60-day  notification  of  air 
service  termination  to  the  affected  community  or  region,  regardless  of  any  airline/ 
community  agreement,  is  not  unreasonable  and  in  fact  should  be  considered  a  com- 
mon courtesy. 

Senator  Ford.  Thank  you  very  much,  Mr.  Sehg,  Fhave  a  couple 
of  quick  questions,  and  then  I  will  turn  it  over  to  my  colleagues. 

Mr.  Landry,  as  you  know,  and  I  think  everyone  here  knows.  Sen- 
ator Dorgan  and  his  people  have  worked  hard  to  address  the  con- 
cerns of  the  carriers;  and  his  oflfice  has  talked  with  them  on  numer- 
ous occasions,  as  I  think  you  said  in  your  opening  remarks.  The 
proposal  under  consideration  now  will  cover,  as  I  understand  it, 
only  27  markets;  and  is  less  onerous  than  the  requirements  under 
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the  existing  Essential  Air  Service  Program,  which  covers  about  293 
points  around  the  country. 

Is  it  your  beHef  that  carriers  should  have  no  responsibility  when 
they  pull  out  of  a  small  community? 

Mr.  Landry.  Well,  I  believe,  as  a  practical  matter,  that  notice  is 
given.  But  our  staff  has  worked  with  Senator  Dorgan's  staff  on 
that;  and  we,  I  believe,  have  reached  a  meeting  of  the  minds:  That 
nonhub  airports,  or  27  airports,  as  you  just  indicated,  would  be  the 
ones  where  we  were  required  to  give  notice.  That  is  one  of  the  un- 
derstandings, I  believe,  we  have  reached  with  Senator  Dorgan's 
staff. 

Senator  Ford.  Mr.  Landry,  would  it  help  if  the  bill  provided  an 
exemption  from  the  notice  requirements,  for  strikes  and  emergency 
situations?  Since  the  focus  is  really  on  situations  where  carriers 
terminate  service  entirely.  You  alluded  to  that,  I  think,  earlier.  Are 
you  in  agreement  with  that? 

Mr.  Landry.  It  certainly  would  help;  and  again,  I  believe  we 
have  reached  an  understanding  with  Senator  Dorgan's  staff.  That 
certainly  was  not  the  intent  of  the  drafters  of  this  bill,  to  cover 
strike  situations  and  things  of  that  nature,  or  acts  of  God.  I  am 
sure,  again,  that  we  can  reach  an  accommodation  on  what  the  ac- 
tual language  ought  to  be. 

Senator  Ford.  It  is  already  indicated  that  reasonable  fellows,  Mr. 
Landry,  begin  to  work  things  out.  But  Mr.  Selig,  do  you  believe 
that  a  notice  requirement  will  cause  carriers  to  pull  out  of  markets, 
or  inhibit  them  from  starting  service? 

Mr.  Selig.  No,  sir. 

Senator  Ford.  Why? 

Mr.  Selig.  In  my  experience  in  negotiating  airline  agreements, 
and  spending  much  time  in  air  service  development,  I  cannot  imag- 
ine that  a  60-day  notice  would  hinder  anybody,  any  carrier,  from 
coming  into  a  market. 

My  experience  is  that,  if  the  community  is  able  to  demonstrate 
that  the  business  is  there,  that  the  traffic  is  there,  and  that  we  can 
convert  that  enplanement  traffic,  those  enplanement  traffic  num- 
bers, to  a  level  of  profitability  for  the  carrier,  that  that  is  what  the 
carrier  uses  to  decide  whether  they  enter  a  market  or  not. 

Senator  Ford.  Senator  McCain. 

Senator  McCain.  Thank  you,  Mr.  Chairman.  Mr.  Landry,  I  am 
not  sure  I  fully  understand  your  response  to  Senator  Ford's  ques- 
tion. Are  you  now  saying  that  you  agree  with  Senator  Dorgan's  leg- 
islation? 

Mr.  Landry.  No.  We  are  in  agreement  with  several  of  the  provi- 
sions that  we  have  worked  out  with  staff,  in  accommodation  of  both 
points  of  view. 

In  response  to  the  question  that  was  just  asked  of  my  colleague 
on  the  panel,  we  do  believe  that  it  would  discourage  a  carrier  from 
entering  a  market;  because  quite  a  bit  of  peril  exists  there,  with 
a  possibility  of  60  days  of  penalties,  at  the  rate  of  $10,000  per  day, 
as  we  understand  it — and  that  is  a  mighty  wallop — for  failure  to 
give  the  notice.  So,  you  are  damned  if  you  do,  and  damned  if  you 
do  not. 

Senator  McCain.  With  what  aspects  of  Senator  Dorgan's  legisla- 
tion do  you  disagree? 
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Mr.  Landry.  Well,  I  just  cited  one. 

Senator  McCain.  The  60-day  notice  itself. 

Mr.  Landry.  It  should  be  a  single  fine  per  violation,  as  opposed 
to  per  dav.  That  is  not  to  exceed  $10,000;  in  the  bill  we  could  be 
assesses  $10,000,  each  day  that  the  violation  continues,  I  believe, 
for  up  to  60  days,  depending  upon  the  amount  of  time  left. 

Senator  McCain.  I  understand  that.  Do  you  disagree  with  the 
fine  itself.  I  am  trying  to  understand  the  areas  whree  you  disagree 
with  Senator  Dorgan? 

Mr.  Landry.  We  still  have  not  reached  agreement  on  a  provision 
that  is  in  Senator  Dorgan's  bill,  that  they  should  onlv  affect  air- 
ports served  by  two  or  fewer,  as  opposed  to  three,  DOT-certificated 
and  commuter  carriers. 

We  are,  as  I  understand  it,  still  in  some  disagreement  on  the  pro- 
vision that  we  feel  should  be  amended,  to  exempt  carriers  entering 
new  markets  already  served  by  two  jet  carriers.  It  would  encourage 
airlines  to  enter  new  small  markets,  if  you  could  make  that  change. 

And  last,  as  I  said,  the  nature  of  the  fine,  the  single  fine  per  vio- 
lation. 

Senator  McCain.  Mr.  Selig,  I  respectfully  disagree  with  you  that 
a  small  airline  that  comes  into  a  small  community,  should  be  re- 
quired to  remain  for  60  additional  days. 

I  know  that  new,  small  commuter  airlines  are  starting  up  all 
over  the  country.  I  believe  that  60  days  is  an  inordinately  long  time 
for  air  carriers  to  stay  in  a  losing  market. 

Senator  Dorgan,  I  am  hopeful  that  we  can  reach  an  agreement 
here.  Perhaps  1  am  missing  something  here — ^but  it  does  not  seem 
like  the  differences  between  Mr.  LandrVs  and  your  position  are  sig- 
nificant. Thank  you,  Mr.  Chairman.  I  thank  the  witnesses. 

Senator  Ford.  Senator  Pressler. 

Senator  Pressler.  Thank  you  very  much.  Mr.  Selig,  very  shortly 
after  American  Airlines  announced  it  was  pulling  out  of  Sioux 
Falls,  United  announced  they  were  pulling  out  of  a  city  in  North 
Dakota;  I  do  not  know  for  sure 

Mr.  Selig.  Fargo. 

Senator  Pressler.  Do  you  think  there  was  any  relationship  be- 
tween the  announcements? 

Mr,  Selig.  I  do  not  think  so.  I  think  those  are  all  internal  deci- 
sions. I  do  not  think  the  airlines  compare  notes  that  much. 

Senator  Pressler.  It  seems  to  me  that  American  probably  would 
not  pull  out  of  both  North  Dakota  and  South  Dakota.  There  might 
be  too  much  reaction.  United  probably  would  not  pull  out  of  both 
States  either.  But  it  seemed  strange  to  me,  yet  it  might  have  just 
been  a  coincidence,  I  should  clarify,  American  has  not  yet  termi- 
nated its  service  to  Sioux  Falls,  but  has  announced  plans  to  termi- 
nate service  in  November, 

Let  me  ask  you  this.  I  speak  as  a  cosponsor  of  the  original  Dor- 
gan bill,  and  support  his  efforts  very  strongly.  Are  there  other 
things  we  could  do,  to  help  keep  jet  air  service  in  our  smaller 
States?  Because  I  am  concerned  that  there  is  a  shift  toward  piston- 
driven  propeller  aircraft,  away  from  jets. 

Of  course,  this  is  smaller  aircraft  and  may  be  more  efficient,  I 
suppose,  to  fly  between  Denver  and  Rapid  City,  The  Sioux  Falls  to 
Chicago  run  is  too  far,  so  you  have  to  have  a  larger  plane.  Yet  from 
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Sioux  Falls  to  Minneapolis,  it  seems  there  is  a  trend  toward  flying 
in  very  small  planes.  Is  that  true  in  North  Dakota,  also? 

Mr.  Selig.  Well,  it  is  an  inevitable  trend,  at  this  point;  because 
there  are  so  few  jet  carriers  available,  that  are  interested  in  mov- 
ing into  the  smaller  markets. 

There  is  actually  a  missing  middle  group  of  carriers  that  I  would 
call  short-haul  jet  carriers — ^like  the  Ozark  Airlines  of  the  past, 
Frontier  Airlines,  North  Central — all  of  which  were  gobbled  up  in 
the  mergers  and  through  the  deregulation  effort.  That  level  of  car- 
rier is  missing. 

And  until  that  level  of  carrier  comes  in  there,  the  midrange  jet 
operator,  to  fill  the  void  that  exists  currently  between  the  small 
commuter  carrier  and  the  major  carrier,  we  are  going  to  have  these 
problems. 

One  could  envision  actually  having  to  spur  that  along,  to  actually 
extend  the  Essential  Air  Service  Program  to  include  jet  service  to 
communities  like  Fargo  and  Grand  Forks,  who  have  traditionally 
supported — profitably  supported — jet  service.  I  will  bet  I  have 
opened  a  can  of  worms  there. 

Senator  Pressler.  Mr.  Landry,  what  are  your  views  regarding 
the  slot  situation?  I  understand  that  the  House  AIP  bill  includes 
a  provision  to  study  whether  or  not  the  high-density  slots  should 
be  eliminated. 

I  hope  during  conference  the  chairman  will  agree  to  accept  the 
House-passed  provision,  to  ensure  this  issue  is  thoroughly  re- 
viewed. What  is  your  view  of  the  slot  situation;  in  Chicago,  in  par- 
ticular? 

Mr.  Landry.  Well,  as  I  understand  it,  one  of  our  member  carriers 
has  offered  to  give  those  slots  up  to  commuter  carriers,  in  those  cir- 
cumstances. 

Senator  Pressler.  Mr.  Crandall  wrote  back  to  me,  and  said  they 
would  not  give  them  up,  but  another  carrier — other  thsin  United  or 
Northwest — could  use  them  at  certain  times  when  American  was 
not  using  them. 

Mr.  Landry.  That  is  what  I  meant. 

Senator  Pressler.  But  that  seemed  somewhat  of  an  ingenious 
offer  to  me,  based  on  what  I  know  about  it.  Is  that  not  true? 

Mr.  Landry.  Well,  I  had  understood  it 

Senator  Pressler.  They  are  not  giving  up  the  slots,  they  are  still 
going  to  use  them;  but  during  the  periods  of  time  during  the  day 
when  they  might  be  empty,  somebody  else  could  use  them. 

Mr.  Landry.  Well,  I  had  understood  it  to  be  an  offer  to  surrender 
nonproductive  slots  at  those  times  of  day,  to  commuter  carriers. 

Senator  Pressler.  No,  that  was  not  my  understanding.  I  will  put 
Mr.  Crandall's  letter  to  me  in  the  record. 

[The  information  referred  to  follows:] 

Letter  From  R.L.  Crandall,  Chairman  and  President,  American  Airlines 

September  15,  1993. 

Honorable  LaRRY  PresSLER, 
U.S.  Senate, 
Washington,  DC    20510 

Dear  Larry:  I  can  certainly  understand  your  concern  about  the  loss  of  American's 
service  to  Sioux  Falls.  I  can  assureyou  that  there  are  few  decisions  more  troubling 
for  me  than  to  close  stations,  lay  off  employees,  and  reduce  the  reach  of  our  system. 


17 

Unfortunately,  the  economics  of  our  service  to  Sioux  Falls  have  been  simply  dread- 
ful. 

During  the  15  months  which  have  elapsed  since  we  initiated  service,  we  have  lost 
approximately  $5  million  and  we  see  little  that  can  be  done  to  make  the  route  prof- 
itable. As  you  know,  we  are  in  direct  competiton  with  United  in  the  Sioux  Jtills- 
Chicago  market;  more  importantly,  Northwest  offers  eight  roundtrips  a  day  between 
Sioux  Falls  and  Minneapolis.  Since  Sioux  Falls-Minneapolis  is  a  shorter  distance 
than  Sioux  Falls-Chicago,  Northwest  can  better  afford  low  load  factors  on  flights 
feeding  its  Minneapolis  hub  than  can  we  on  the  much  longer  stage  length  we  must 
fly  to  feed  our  Chicago  hub. 

More  to  the  point,  despite  continuing  efTorts  we  have  not  been  able  to  shifl  signifi- 
cant amounts  of  traflic  from  either  Northwest  or  United  nor  do  we  think  the  market 
is  large  enough  to  support  service  by  three  carriers.  In  that  respect,  it  is  clear  we 
made  an  error  by  entering  the  market  in  the  first  instance. 

The  economics  of  this  particular  route  unfortunately  mirror  our  system  operating 
results.  During  the  last  3  years,  we  have  lost  more  than  $1  billion.  As  a  con- 
sequence, we  have  cut  our  capital  spending  by  about  $9  billion,  grounded  approxi- 
mately 40  aircrafl,  and  laid  off  thousands  of  employees.  Although  we  had  originally 
hoped  to  purchase  150  Fokker-lOO's — the  small  jets  we  use  in  our  converted  Chicago 
slots — we  will  now  take  no  more  than  75  and  if  we  could  reduce  that  number  fur- 
ther we  would. 

Worst  of  all,  perhaps,  the  outlook  for  the  future  is  not  bright.  I  am  attaching  a 
copy  of  a  letter  we  sent  to  all  our  employees  last  week,  in  response  to  a  rather  apoc- 
alyptic article  which  appeared  in  the  New  York  Times  Sunday  magazine.  The  un- 
happy truth  is  that  in  today's  airline  industry,  only  the  low-cost  provider  can  suc- 
ceed and  to  date,  at  least,  our  employees  have  not  seen  fit  to  acknowledge  that  re- 
ality. Thus,  we  must  go  about  the  business  of  withdrawing  from  those  maricets  in 
which  some  combination  of  low  prices,  weak  demand,  and  high  costs  make  us  non- 
competitive. 

As  you  have  quite  properly  reminded  me,  you  were  most  helpful  to  us  in  helping 
to  persuade  the  DOT  to  a  more  effective  use  of  Chicago  slots.  Thus,  it  seems  to  us 
that  we  have  a  clear  obligation  to  you  and  your  constituents  and  in  recognition  of 
that  obligation,  we  stand  willing  to  provide  slots  to  any  other  carrier — exclusive  of 
Northwest  or  United — who  might  wish  to  serve  Sioux  Falls-Chicago.  Of  course,  we 
shall  expect  that  carrier,  whoever  it  might  be,  to  work  with  us  to  use  times  which 
are  reasonably  convenient  for  both  companies;  the  important  point,  however,  is  that 
we  do  feel  a  sense  of  obligation  to  you  and  the  constituents  you  represent  and  we 
wish  to  honor  that  obligation. 

Larry,  once  again,  I  am  sorry  that  we  cannot  continue  serving  Sioux  Falls — we'd 
like  to,  but  just  can't  afford  it! 
Kindest  regards, 

R.L.  Crandall. 

Senator  Ford.  We  need  the  letter,  in  order  to  correct  this.  We 
could  have  it  tomorrow,  before  we  have  markup. 

Of  course,  my  understanding  was  that  they  notified  South  Da- 
kota, or  Sioux  Falls,  whichever  it  was,  in  September,  that  Novem- 
ber 14  would  be  the  day;  and  they  offered  the  slots  to  anyone  that 
would  serve  that  area. 

Senator  Pressler.  They  offered  them  to  use  the  slots  at  certain 
times  of  the  day,  when  they  were  not  using  them.  And  that  is  quite 
different  from  giving  up  the  slots.  But  I  would  be  glad  to  put  the 
letter  in  the  record. 

Senator  Ford.  Gentlemen,  I  want  to  tell  you  that  we  have  a  vote 
on. 

Senator  Pressler.  I  have  a  few  more  questions.  Do  you  propose 
that  we  rotate  on  the  vote? 

Senator  Ford.  We  all  might  as  well  just  go  vote  and  get  it  over 
with;  and  come  back,  had  we  not? 

Senator  Pressler.  If  you  wanted  me  to  continue  asking  my 
questions 

Senator  Ford.  It  is  up  to  you.  We  are  going  to  go  vote. 
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Senator  Bryan.  Mr,  Chairman,  if  it  eases  the  decision,  I  do  not 
have  any  questions  of  this  panel. 

Senator  Pressler.  I  have  just  got  a  couple  more  questions,  so  I 
will  continue  asking  them. 

Senator  Ford.  If  you  have  a  couple  more,  that  would  be  fine. 

Senator  Pressler.  May  I  ask  each  of  you,  for  your  view,  whether 
an  airline's  decision  to  pull  out  of  a  given  market  is  solely  the  re- 
sult of  low  revenue  in  that  market?  Are  there  other  issues  involved, 
that  Congress  should,  perhaps,  be  addressing? 

Mr.  Landry.  I  would  say,  quite  literally,  that  it  is  the  failure  of 
that  market  to  produce  something  to  contribute  to  the  profitability 
of  the  carrier.  I  think  that  is  the  sole  reason. 

Mr.  Selig.  My  experience.  Senator,  is  that  it  can  be  that,  and  it 
can  be  other  decisions;  where  a  route  may  not  be  as  profitable  as 
some  other  routes,  and  so  an  airline  has  elected  to  remove  those 
aircraft,  and  move  them  into  more  profitable  routes. 

That  does  not  necessarily  mean  the  routes  they  are  being  oper- 
ated on  are  not  making  money. 

Senator  Pressler.  Under  our  laws,  of  course,  airlines  are  a  free 
enterprise.  Are  there  ways  that  airlines  can  work  closely  together, 
voluntarily,  to  provide  service  to  communities?  Or  would  that  vio- 
late our  antitrust  laws? 

Mr.  Landry.  I  am  not  sure  exactly  what  you  mean. 

Senator  Pressler.  Are  there  ways  airlines  could  work  together, 
to  solve  this  problem  voluntarily? 

Mr.  Landry.  I  cannot  think  of  any  way  that  airlines,  in  concert, 
could  do  it.  But  I  think  airlines,  in  concert  with  the  communities, 
can  do  it.  They  can  do  everything  to  possibly  enhance  the  profit- 
ability of  that  market,  the  volume  of  traffic. 

Senator  Pressler.  The  argument  has  been  made  very  well  that 
the  advance  notification  requirement  would  not  accomplish  any- 
thing, other  than  to  force  an  airline — presumably,  suffering  eco- 
nomically by  serving  the  particular  route — to  continue  service  for 
60  days.  They  also  argue  that  passenger  boardings  will  likely  drop 
during  those  60  days;  and  therefore,  the  airline  will  be  forced  to 
suffer  further. 

What  is  your  response  to  this  argument?  Mr.  Selig. 

Mr.  Selig.  Well,  my  reaction  is  that,  generally,  the  airlines  have 
bookings  that  are  far  out  in  advance.  And  my  experience  is,  espe- 
cially like  the  North  Dakota  cities,  that  they  had  good  load  factors 
on  those  flights  right  up  until  they  made  announcements. 

Now,  it  is  true,  once  the  announcement  is  made,  customers  that 
have  tickets  beyond  the  period  have  to  start  finding  other  ways  of 
transportation.  They  have  no  choice  but  that.  Sometimes  carriers 
help  out  with  that;  sometimes  they  do  not. 

But  I  have  personally  experienced  an  air  carrier  leaving  the 
same  day.  I  have  come  to  work  and  found  them  packing  their  oags. 
So,  I  have  experienced  the  full  gamut  of  that  situation. 

Senator  Pressler.  I  know  air  service  makes  a  world  of  difference 
in  our  communities  as  to  whether  businesses  will  locate  there. 
Most  businesses  will  not  even  look  into  a  community  unless  they 
are  assured  good  air  service. 

Is  that  your  experience? 
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Mr.  Selig.  It  is  the  No.  1  question  before  they  will  even  talk 
about  locating  a  plant:  What  is  your  air  service? 

Senator  Pressler.  It  sounds  like  your  problems  are  similar  to 
ours,  and  I  look  forward  to  working  with  you  on  that. 

Senator  Ford.  Senator  Dorian. 

Senator  Dorgan.  Mr.  Chairman,  I  have  a  couple  of  questions, 
and  perhaps  we  can  finish  up  so  the  panel  can  be  dismissed. 

Senator  Ford.  I  will  go  ahead  and  vote  then. 

Senator  Dorgan.  Let  me  make  this  point.  The  reason  I  am  con- 
cerned about  this,  especially  with  respect  to  the  withdrawal  of  jet 
service  to  smaller  communities — 40,000,  60,000,  80,000  people — ^is 
that  is  sort  of  the  center  pole  of  the  transportation  tent  out  there 
with  respect  to  air  transportation. 

If  you  pull  jet  service  out  of  one  of  those  communities,  to  a  hub, 
you  pull  the  center  pole  of  the  tent  out  and  the  tent  collapses.  It 
is  devastating  to  the  transportation  network.  And  vou  can  fly  all 
kinds  of  19-passenger  planes  in,  but  it  does  not  replace  the  ability 
to  have  jet  service  to  connect  to  a  hub. 

Mr.  Selig,  what  has  happened  in  deregulation  is  that  the  airlines 
have  defined  their  own  system  of  hubs  and  spokes,  so  they  define 
how  they  want  to  serve.  They  have  got  spokes  out  here  that  come 
from  this  community  and  that  community  into  a  hub.  We  pump  a 
lot  of  money  in  to  maintain  all  those  facilities,  including  building 
airports  and  so  on — the  taxpayers  and  the  Government  pump  the 
money  in,  in  the  image  of  the  way  the  industry  wants  to  serve,  hub 
and  spoke. 

The  problem  is,  if  you  take  a  jet  out  of  one  of  these  communities 
that  goes  to  that  hub,  if  a  company  withdraws  from  that  sort  of 
service,  almost  no  one  else  is  willing  to  come  in  to  replace  it.  Be- 
cause if  you  do  not  have  service  out  of  that  hub  to  another  destina- 
tion, it  is  hard  to  make  money  in  those  circumstances;  is  that  not 
correct? 

Mr.  Selig.  That  is  exactly  right.  The  distance  for  the  route  just 
becomes  so  long  that  it  really  is  unprofitable  to  operate  it. 

Senator  Dorgan.  So,  we  are  sort  of  held  hostage  by  the  system 
that  the  airlines  have  created.  In  the  event  they  would  withdraw 
jet  service,  there  is  not  much  of  a  substitute  available.  That  is  our 
problem. 

But  let  me  make  a  couple  of  other  points  very  quickly,  because 
I  have  limited  time.  You  mentioned  Frontier,  Republic,  and  so  on, 
there  used  to  be  regional  carriers;  there  are  not  any  more.  Are  we 
ever  likely  to  see  a  network  of  regional  carriers  again?  I  doubt  it. 

And,  if  not,  is  that  not  going  to  contribute  to  continual  weaken- 
ing of  the  kinds  of  markets  we  are  talking  about,  Mr.  Landry? 

Mr.  Landry.  I  think,  really,  partlv,  in  response  to  the  question 
you  have  just  asked  the  other  gentleman,  that  really,  one  of  the 
best  and  most  valuable  features  of  the  hub-and-spoke  system  is 
that  you  do  end  up  with  aircraft  properly  sized  to  the  market.  So 
that  you  are  not  running  an  outsized  aircraft  at  a  considerable  loss 
in  those  markets. 

I  must  say,  if  I  could  reminisce  a  bit,  many  years  ago,  I  was  a 
bureau  counsel  at  the  Civil  Aeronautics  Board,  and  we  had  a  use- 
it-or-lose-it  policy  at  that  time.  If  a  community  did  not  board  five 
passengers  per  day,  it  had  to  be  eliminated  from  the  map.  And  I 
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can  remember  very  well  in  a  field  hearing  listening  to  the  chair- 
man of  the  chamber  of  commerce  say,  if  you  would  only  put  in  a 
flight  at  8  in  the  morning  to  get  me  to  Atlanta,  and  then  get  me 
back  here  at  6  at  night,  then  I  could  very  well  fill  that  airplane, 
or  have  many  more  than  five. 

And  the  problem  was  we  were  used  to  a  linear  route  system,  and 
we  said,  "Well,  every  community  would  like  that."  That  is  out- 
rageous. We  cannot  do  it.  But  a  hub-and-spoke  system  does  that, 
and  allows  the  person  out  there  at  a  spoke  end  to  go  to  15  or  20 
destinations  in  1  day. 

Senator  Dorgan.  I  understand  the  value  of  the  hub-and-spoke 
system.  Do  you  understand  the  vulnerability  it  places  on  one  com- 
munity? 

Mr.  Landry.  I  do. 

Senator  Dorgan.  Because  if  that  particular  carrier  decides  it 
does  not  want  to  serve,  and  it  is  the  dominant  carrier  in  the  hub, 
virtually  no  one  else  is  going  to  come  in  and  substitute  service. 
That  is  our  problem.  It  holds  us  hostage. 

Let  me  ask  you  a  quick  question  on  the  kind  of  compromise  that 
we  have  been  talking  about,  60  days  instead  of  the  90  days  that 
I  initially  proposed.  The  only  requirement  is  it  would  apply  to 
nonhub  airports.  There  are  27  of  them,  which  you  have  a  list  of. 

Mr.  Landry.  Right. 

Senator  Dorgan.  There  are  a  number  of  exceptions,  which  in- 
cludes the  startup  services.  We  are  talking  about  where  a  contrac- 
tual arrangement  has  been  made  between  the  carrier  and  the  local 
airport  authority,  the  contract  must  include  an  agreement  between 
the  carrier  and  the  airport  about  the  circumstances  under  which 
the  airline  may  discontinue. 

They  may  decide  to  say  to  Mr.  Selig,  "We  will  come  in  and  try 
this,  but  we  will  only  do  it  if  you  agree  with  us  that  we  can  get 
out  of  there  with  2  weeks'  notice."  He  may  decide  that  is  a  risk  he 
is  willing  to  take.  He  understands  the  conditions,  then,  under 
which  the  airlines  came  in.  That  would,  under  my  compromise,  be 
provided.  And  I  think  it  would  address  the  concerns  you  and  others 
have  raised. 

But,  with  respect  to  a  carrier  that  has  been  there  30  or  35  years, 
I  am  concerned  about  the  ones  who  say,  "Heck,  we  see  two  other 
big  cities  someplace  else  in  the  country.  We  want  to  take  that  air- 
plane and  go  serve  those  two  cities.  We  are  making  money  here, 
but  we  think  we  can  make  more  money  over  there.  So,  effective 
four  weeks  from  today  or  6  weeks  from  today,  we  are  out  of  here." 

If  we  are  pumping  public  money  into  this  system  for  the  infi-a- 
structure,  for  the  hub-and-spoke  system,  do  they  not  have  some  re- 
sponsibility in  return  to  us?  And,  if  so,  what  is  that  responsibility? 

I  am  not  suggesting  we  reregulate  the  airlines.  But  if  we  cannot 
take  this  tiny  little  step,  then  there  is  not  much  to  discuss  about 
the  future  of  small  markets.  We  can,  it  seems  to  me,  take  this  very 
reasonable  step.  And  we  have  worked  with  you  and  with  our  car- 
riers, and  I  think  many  are  prepared  to  at  least  accept  the  com- 
promise that  I  have  suggested. 

I  hope  you  would  be  in  the  same  position,  Mr.  Landry. 
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Mr.  Landry.  I  think  so,  indeed.  And,  as  I  said,  we  would  also 
like  to,  if  possible,  eliminate  the  civil  penalty  or,  at  a  minimum,  re- 
duce it.  Because  tnat  is  a  very  heavy  burden. 

Senator  Dorgan.  Well,  let  me  just  say,  that  civil  penalty  is  not 
new  to  this  bill.  We  simply  took  it  out  of  the  civil  penalty  system 
that  exists  in  law  now  over  at  DOT.  So  this  is  not  something  we 
created. 

Mr.  Landry.  I  realize  that.  It  is  just  the  fear  of  55  days  times 
$10,000  per  day. 

Senator  Dorgan.  Let  the  record  note,  lest  I  miss  my  vote,  that 
Mr.  Selig  is  an  avid  supporter  of  my  proposal,  and  gave  wonderful 
testimony,  almost  breathtaking  in  its  clarity.  And  Mr.  Landry  has 
come  late,  but,  nonetheless,  to  the  position  that  this  might  not  be 
so  bad,  and  may  be  willing  to  support  it. 

Mr,  Landry.  Thank  you.  Senator. 

Senator  Dorgan,  The  hearing  will  stand  in  recess. 

[A  brief  recess  was  taken.] 

Senator  Ford  [presiding].  I  would  appreciate  it  if  you  would  take 
your  seats  so  we  might  get  started.  We  are  going  to  have  enough 
trouble  this  afternoon  with  votes,  et  cetera. 

Senator  Bryan  is  here,  and  he  will  be  with  us  in  just  a  moment. 
I  understand  we  have  a  change  in  the  next  panel.  Richard  B.  Hirst, 
if  I  have  pronounced  that  right,  of  Northwest  Airlines;  Dee  Maki; 
and  then  Mr.  Lanni — I  understand  there  is  a  substitute  for  him,  or 
is  he  here? 

Mr.  Wilkins,  is  he  here?  Would  you  all  come  forward,  and  then 
we  can  start  the  second  panel. 

Mr,  Hirst,  if  you  would  like  to  proceed,  we  would  be  delighted  to 
hear  your  testimony.  I  hope  you  can  hold  it  under  5  minutes.  And, 
each  of  the  other  witnesses,  please  hold  it  to  5  minutes  if  possible. 

STATEMENT  OF  RICHARD  B.  HIRST,  SENIOR  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  NORTHWEST  AIRLINES,  INC.;  AC- 
COMPANIED BY  RICHARD  ANDERSON,  DEPUTY  GENERAL 
COUNSEL 

Mr.  HmsT.  Thank  you,  Mr.  Chairman. 

My  name  is  Ben  Hirst.  I  am  senior  vice  president  and  general 
counsel  at  Northwest  Airlines. 

I  am  accompanied  by  Richard  Anderson,  who  is  our  deputy  gen- 
eral counsel,  who  is  intimately  familiar  with  the  systems  that  are 
under  discussion,  because  he  negotiated  the  contracts  involved,  and 
worked  with  the  FAA  on  certification  of  them.  And  since  there  have 
been  some  technical  questions  raised,  I  thought  it  might  be  helpful 
to  the  committee  to  have  Mr.  Anderson  available  in  the  event  ques- 
tions were  asked  that  touched  on  those  matters. 

I  would  like  to  say  at  the  outset,  Mr.  Chairman,  that  we  appre- 
ciate and  sympathize  with  your  interest  in  reporting  a  clean  FAA 
authorization  bill,  and  in  not  seeing  any  delays  attached  to  it.  We 
recognize  the  importance  of  it  being  reported  out  in  a  timely  man- 
ner. 

But  we  are  facing,  in  the  airline  industry,  what  amounts  to  a  po- 
tential competitive  emergency  in  this  area.  What  has  happened  is 
that  airlines  are  adopting  new,  interactive  video  systems  which  will 
allow  passengers  at  each  seat  to  gain  access  to  games,  movies,  and 
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shopping  on  an  individual  basis.  They  are  attractive  to  customers. 
We  have  six  siircraft  installed  with  them  already  at  Northwest.  It 
is  called  the  World  Link  System,  and  it  is  produced  by  Hughes 
Avicom. 

In  addition  to  being  attractive  to  customers,  it  is  going  to  be  a 
new  arena  of  competition  between  airlines.  And  what  has  happened 
in  the  last  couple  of  months  is  that  a  number  of  foreign  carriers, 
notably  Singapore  and  Virgin  Atlantic,  have  announced  that  in  ad- 
dition to  Nintendo-type  games,  they  are  planning  to  offer  gambling 
games  to  individual  customers. 

We  hired  an  aviation  consulting  firm,  a  well-known  consulting 
firm,  to  estimate  the  revenue  diversion  that  might  result  fi-om  that 
development,  if  passengers  booked  away  from  U.S.  carriers  in  the 
Pacific  and  in  the  Atlantic  in  order  to  gain  access  to  the  gaming 
capability  that  these  foreign  carriers  would  have.  And  we  were  very 
surprised  to  learn  that  the  estimate  was  quite  high,  in  the  hun- 
dreds of  millions  of  dollars  of  lost  business  on  an  annual  basis. 

And  our  concern,  having  experienced  similar  situations — that  is, 
where,  for  one  reason  or  another,  an  airline  gains  a  competitive  ad- 
vantage over  you,  and  captures  a  customer  away  from  you,  is  that 
once  you  lose  a  customer,  it  is  very,  very  difficult  to  get  him  back. 
We  do  not  know  the  exact  amount  of  diversion  that  would  occur, 
but  we  do  believe  it  is  significant.  Because,  in  fact,  games  of 
chance,  for  better  of  for  worse,  like  it  or  not,  have  become  a  pretty 
important  part  of  our  culture — at  least  important  to  a  lot  of  people 
both  here  and  abroad. 

Our  interest  in  this  particular  matter,  and  what  we  are  talking 
about  is  an  amendment  of  the  Johnson  Act,  similar  to  the  amend- 
ment that  the  cruise  ships  gained  last  year.  Our  interest  in  this  is 
solely  a  matter  of  competitiveness.  From  our  standpoint,  this  is 
solely  a  trade  issue.  We  are  not  interested  at  Northwest  Airlines 
or  in  the  airline  industry  of  operating  casinos  in  the  sky.  We  are 
in  the  airline  business.  We  are  in  the  transportation  business. 

We  have  a  desire  to  add  gaming  capabilities  solely  to  be  able  to 
match  the  capabilities  that  our  foreign  competitors  have  legally, 
and  are  going  to  put  into  place  quickly. 

They  are,  in  essence,  in  a  race  with  us  right  now  to  get  these  sys- 
tems up  and  running.  And  if  they  gain  a  significant  advantage,  in 
terms  of  time,  then  the  American  airlines  are  going  to  lose  revenue, 
and  they  are  going  to  have  a  hard  time  getting  those  customers 
back,  in  our  view. 

We  have  established  these  systems  and  developed  contracts  with 
Hughes  in  a  way  that  give  us  complete  control  over  the  way  the 
systems  would  operate.  And  I  think  that  that  control  allows  us  to 
answer  most  of  the  objections,  if  not  all  of  the  objections,  that  I 
have  heard  about  the  systems. 

Northwest  Airlines  will  not  earn  any  revenue,  in  terms  of  gaming 
revenues,  from  this  capability  during  the  foreseeable  future — dur- 
ing the  immediate  future,  because  of  the  way  our  contract  operates 
with  Hughes.  Hughes  is  putting  these  World  Link  interactive  video 
systems  into  our  aircraft  at  its  costs.  All  the  revenues  that  the  sys- 
tems generate  will  go  to  Hughes  until  the  costs  of  development  and 
installation  are  repaid. 
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We  simply  do  not  want  to  be  put  at  a  competitive  advantage  by 
what  amounts  to  a  regulatory  barrier  to  competition,  which  the 
Johnson  Act  imposes  on  all  U.S.  carriers  right  now.  And  we  think 
that  through  our  control  of  the  systems  we  can  address  any  poten- 
tial safety  concern  or  any  potential  concern  about  minors  gaining 
access  to  the  systems  without  any  serious  difficulty. 

We  have  every  incentive  to  do  it,  because  we  are  in  the  air  trans- 
portation business.  And  we  need  to  manage  our  fleet,  and  we  need 
to  manage  our  systems.  We  have  the  incentive  to  manage  our  sys- 
tems in  a  way  that  will  keep  them  attractive  to  all  blocs  of  cus- 
tomers as  a  form  of  transportation. 

I  would  be  happy  to  answer  any  questions.  I  think  I  can  answer 
any  objection  that  has  been  raised.  And,  again,  I  would  say  that, 
were  it  not  for  the  fact  that  Virgin  Atlantic,  for  example,  has  an- 
nounced that  it  is  intending  to  put  these  systems  into  operation  by 
December  of  this  year,  that  Singapore  is  hoping,  as  we  understand 
it,  to  have  them  up  and  running  by  February  of  next  year,  we 
would  not  be  sitting  here  under  this  time  pressure.  But  we  are  just 
simply  facing  a  regulatory  barrier  to  competition,  to  competitive- 
ness, that  we  are  asking  your  indulgence  in  addressing. 

[The  prepared  statement  of  Mr.  Hirst  follows:] 

Prepared  Statement  of  Richard  B.  Hirst 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  Ben  Hirst,  Senior  vice 
President  and  General  Counsel  for  Northwest  Airlines,  Inc.  I  appreciate  the  oppor- 
tunity to  testify  today,  and  to  describe  for  the  Subcommittee  some  of  the  dynamic 
changes  in  airline  travel  that  are  occurring  due  to  the  development  of  new  in-flight 
entertainment  systems. 

Airlines  throughout  the  world,  including  Northwest,  are  installing  newly-designed 
interactive  video  systems.  As  part  of  these  systems,  small  video  screens — which  are 
placed  on  the  back  or  armrest  of  each  passenger's  seat — will  allow  passengers  to 
enjoy  a  variety  of  in-flight  electronic  entertainment  options.  Passengers  can  choose 
their  own  movies,  shop,  purchase  duty-free  goods,  or  play  video  games  on  these 
units.  We  believe  this  is  an  exciting  new  advance  which  will  increase  the  enjoyment 
of  air  travel.  Such  entertainment  will  be  particularly  attractive  on  long-haul  inter- 
national flights  that  can  be  10-15  hours  in  duration,  the  kind  of  flights  that  are  the 
heart  of  Northwest's  transpacific  system  to  Japan  and  beyond. 

The  systems  are  sophisticated  pieces  of  equipment  controlled  by  a  central  com- 
puter on  the  aircraft.  The  central  computer  speaks  to  micro  computers  under  each 
seat  which  in  turn  control  the  individual  video  unit  at  each  passenger's  seat.  The 
four  to  six-inch  video  screens,  made  possible  by  invention  of  the  liquid  crystal  dis- 

Slay  unit,  are  in  close  proximity  to  each  passenger  for  easy  viewing.  Each  passenger 
as  a  personal  remote  control  that  fits  easily  and  safely  in  the  seat's  arm  rest.  This 
gives  passengers  the  same  type  of  personal  control  over  their  in4light  entertainment 
as  they  would  have  in  their  own  living  room.  Further,  a  headset  is  used  for  the 
audio,  so  passengers  wiU  not  disturb  others — even  those  sitting  in  the  next  seat. 

All  of  the  equipment  already  has  been  certified  by  the  Federal  Aviation  Adminis- 
tration for  installation  and  operation  of  our  aircraft.  Unlike  potential  concerns 
raised  by  the  industry  about  compact  disc  players  and  portable  computers,  on-flight 
interactive  video  systems  are  specifically  designed  to  ensure  there  is  no  impairment 
of  the  navigation  devices  of  the  aircraft.  Six  oi  Northwest's  aircraft  already  are  fully 
outfitted  and  are  operational  with  these  units,  manufactured  by  Hughes-Avicom 
International,  a  subsidiary  of  Hughes  Aircraft  Company,  a  large,  reputable  company 
on  the  leading  edge  of  this  technology.  Northwest  and  Hughes  have  pioneered  this 
technology  for  airhnes,  only  to  see  foreign-flag  carriers  take  advantage  of  it. 

Over  the  years,  airlines  have  competed  intensely  for  customers  in  a  wide  variety 
of  ways,  including  in4light  amenities  such  as  audio  channels,  overhead  movies,  free 
newspapers  and  magazmes,  gourmet  food,  and  most  recently  air-to-ground  phone 
systems.  We  believe  the  entertainment  available  on  these  interactive  video  systems 
lutewise  will  be  an  important  competitive  factor  in  each  passenger's  decision  about 
which  airline  to  choose. 
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As  the  Committee  is  well  aware,  the  U.S.  airline  industry  has  suffered  substantial 
losses,  amounting  to  nearly  $10  billion  over  the  past  three  years.  Northwest  is 
pleased  to  report  that,  for  the  first  time  in  over  two  years,  our  third  quarter  was 
profitable.  One  reason  for  our  modest  success  this  past  quarter  has  been  the  profit- 
ability of  our  growing  international  operations. 

As  a  result  of  the  increasing  importance  of  international  traffic,  Northwest — and 
the  entire  industry — took  particular  note  when  two  foreign  airlines,  British-owned 
Virgin  Atlantic  Airways  and  Singapore  Airlines,  announced  that  they  will  provide 
video  poker,  blackjack  and  other  games  of  chance  on  their  interactive  video  systems. 
(Virgin  Atlantic  is  purchasing  systems  from  Hughes  identical  to  the  system  installed 
by  Northwest.)  Northwest  conipetes  head-to-head  with  Virgin  Atlantic  on  the  Boston 
to  London  route,  and  with  Singapore  Airlines  from  Los  Angeles  to  Tokyo  and 
throughout  Asia. 

We  asked  Roberts  Roach  and  Associates,  an  aviation  consulting  firm,  to  conduct 
a  study  to  determine  the  potential  loss  of  revenue  due  to  passengers  choosing  for- 
eign airlines  because  they  offered  gaming  on  their  interactive  video  entertainment 
systems,  rather  than  U.S.  airlines  which,  because  of  current  U.S.  law,  cannot.  We 
were  staggered  by  the  results  of  the  Roberts  study.  Using  quite  conservative  esti- 
mates of  wie  number  of  gaming  enthusiasts  who  travel  internationally  to  and  from 
the  U.S.,  Roberts  estimated  a  loss  of  $680  million  annually.  Excerpts  from  the  Rob- 
erts study  are  attached. 

The  gross  revenue  which  gaming  would  generate  at  Northwest  is  relatively  mod- 
est— about  $10-$12  million  annually.  However,  as  a  result  of  the  revenue  losses  we 
are  facing,  the  entire  U.S.  airline  industry  recognized  that  it  cannot  stand  idly  by 
and  allow  its  foreign  competitors  to  increase  their  market  share  by  offering  an  in- 
fllAt  amenity  that  we  do  not. 

The  root  of  our  problem  is  not  a  lack  of  foresirfit  or  entrepreneurship  on  the  part 
of  U.S.  carriers.  Indeed,  Northwest  is  ready,  wilung  and-able  to  meet  this  new  com- 
petitive challenge  head-on  in  the  marketplace.  We  have  contracted  with  Hughes 
Avicom  to  do  just  that.  Rather,  this  particular  inability  to  meet  a  competitive  chal- 
lenge is  grounded  in  an  outdated  U.S.  law  that  permits  foreign  lines  to  offer  this 
service  amenity,  but  prohibits  U.S.  carriers  from  matching  it. 

Specifically,  the  Johnson  Act,  codified  at  15  U.S.C.  §1171  et.  seq.,  prohibits  the 
transportation  of  gaming  devices  in  interstate  and  foreign  commerce,  a  prohibition 
that  extends  to  U.S.  airlines,  even  when  over  international  waters,  because  the  stat- 
ute applies  to  the  "special  maritime  and  territorial  jurisdiction  of  the  United  States" 
as  defined  in  18  U.S.C.  §7,  which  includes  U.S.  registered  aircraft  "in  flight  over 
the  high  seas." 

The  Department  of  Justice  previously  testified  before  Congress  that  the  Johnson 
Act  is  not  applicable  to  foreign  cruise  ships  in  international  waters  because  such 
vessels  are  foreign  registered,  not  U.S.  registered,  and  so  long  as  the  devices  are 
turned  off  and  "locked  away"  when  entering  the  United  States.  By  analogy,  the  stat- 
ute does  not  apply  to  foreign  airlines,  and  they  are  proceeding  to  outfit  their  aircraft 
to  provide  this  in-flight  amenity.  Virgin  Atlantic  has  announced  it  will  commence 
offering  gaming  on  its  aircraft  in  February,  1994,  and  we  expect  Singapore  Airlines 
and  other  foreign-flag  carriers  to  foUow  suit  shortly  thereafter. 

This  disparate  treatment  of  U.S.-  and  foreign-flag  carriers  and  ships  places  U.S. 
carriers  at  a  serious  competitive  disadvantage. 

When  U.S.  cruise  lines  placed  this  competitive  inequity  before  the  Congress  last 
year,  Congress  amended  the  Johnson  Act  to  permit  gaming  devices  on  board  U.S.- 
flag  vessels  [Public  Law  102-251].  The  Justice  Department  raised  no  objection  to  the 
statutory  amendment.  Congress  acted  in  recognition  of  the  competitive  disadvantage 
suffered  by  U.S.  ship  operators  compared  to  foreign-flag  ship  operators  on  whose 
ships  such  devices  were  permitted. 

We  do  not  believe,  however,  that  Congress  purposely  intended  to  level  the  playing 
field  for  the  cruise  line  industry,  while  tolerating  an  unlevel  playing  field  for  the 
airline  industry,  particularly  given  the  critical  importance  of  the  U.S.  airline  indus- 
try to  the  overall  trade  position  of  the  United-  States.  Indeed,  President  Clinton  has 
identified  the  air  transportation  industry  as  one  of  the  seven  critical  high-tech  sec- 
tors in  which  we  must  succeed  in  a  changing  world. 

Accordingly,  we  urge  this  Committee  to  adopt  legislation  nearly  identical  to  the 
legislation  enacted  last  year  for  cruise  ships.  Specifically,  the  requested  change 
would  amend  the  Johnson  Act,  15  U.S.C.  §  1171  et.  seq.,  to  permit  U.S.  commercial 
air  carriers  transporting  passengers  to  allow  gaming  on  international  flights  outside 
of  U.S.  territorial  waters.  Every  place  where  the  Congress  last  year  put  the  word 
"voyage",  this  amendment  would  add  "flight";  where  there  is  the  word  "vessel",  this 
amendment  would  add  "aircraft". 
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This  legislation,  like  that  for  cruise  ships,  would  only  allow  gaming  on  inter- 
national nights,  over  international  waters.  Indeed,  the  computers  supporting  the 
interactive  video  equipment  will  be  interfaced  with  onboard  navigational  systems  to 
ensure  that  the  gaming  function  is  inoperable  in  U.S.  airspace. 

This  legislation  is  supported  by  the  Air  Transport  Association,  which  is  deeply 
concerned  about  the  impact  on  the  entire  domestic  airline  industry,  as  discussed 
earlier  in  my  testimony. 

Mr.  Cheiirman,  international  air  travel  is  one  of  the  few  markets  where  the  U.S. 
has  a  balance  of  trade  surplus.  In  fact,  aviation  services  is  one  of  the  few  sectors 
where  U.S.  companies  compete  effectively  with  Asian  companies,  including  Japanese 
companies,  in  their  home  markets. 

The  U.S.  airline  industry  must  be  all-owed  to  compete  openly  and  fairly  in  the 
international  arena.  Usually,  Congress  wrestles  with  complaints  from  U.S.  compa- 
nies of  non-tariff  trade  barriers  erected  by  foreign  governments  to  handicap  and 
shackle  U.S.  companies.  Rarely  is  it  the  case  that  tne  United  States  has  erected 
such  harmful  laws  itself,  but  this  is  such  a  case.  Current  U.S.  law  clearly  operates 
to  disadvantage  U.S.  airlines  against  their  powerful  foreign  competitors.  The  law 
was  changed  lor  cruise  line  companies  to  compete  against  foreign-flag  vessels.  If  air- 
lines are  to  continue  to  be  competitive,  the  U.S.  must  amend  its  laws  to  remove  ob- 
stacles impeding  the  ability  of  U.S.  carriers  to  compete  effectively  with  foreign  car- 
riers. 


Summary  of  Estimated  Loss  to  U.S.-Flag  Carriers  Due  to  Onboard  Gaming  Attractions  Offered 

by  Foreign  Flags 

[Based  on  estimated  1993  traffic  volumes] 
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Customers  attracted  to  gaming:  Activities — percent  based  on  Las  Vegas  visitors  (1992): 
Noncitizens 

Citizens  

Diverted  from  U.S. -flag  carriers:  Based  on  current  U.S.-flag  market  shares,  percent  of  market 

Passengers  lost  

Net  revenue  loss  (millions)  

Reduced  load  factor:  Percentage  points  lost 

Notes:  Net  revenues  based  on  actual  carriers'  averaje  fares.  Net  of  commissions  and  servicini  expenses. 

Passengers  Subject  to  Diversion  From  U.S.-Flag  Carriers  Due  to  Foreign  Flag  Competitors' 

Onboard  Gaming  Attractions 

[U.S.-Pacific  marketplace) 


$240 


$442 


4.35% 


7.42% 


Market  subsets 


Nonciti2ens 


Crtlzens 


MarW  total 


CY  1992  arriving  passengers  

Carried  by: 

Foreign-flag  carriers 

U.S.-flag  carriers 

U.S.-flag  carrier  share  

Las  Vegas  visitors: 

Share  of  market  

Number  of  passengers  

Adjusted  (33%)  

Gaming  customers  diwrted: 

Carried  by  U.S-flags 

Percentage  of  market  by  subsetAotal 

CY  1993  market: 

Arriving/departing  passengers 


4,969,380 

2,331,929 

2,637,451 

53.1% 

7.0% 

•347,000 

461,510 

244,942 
4.9% 


2,252,703 

906,788 

1,345,915 

59.7% 

ziO.0% 
225,270 


134,591 
6.0% 


7,222,083 

3,238,717 

3,983,366 

55.2% 


379,533 
5.3% 


10,734,068        4,865,932       15,600,000 
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Passengers  Subject  to  Diversion  From  U.S.-Flag  Carriers  Due  to  Foreign  Flag  Competitors' 

Onboard  Gaming  Attractions — Continued 

[U.S. -Pacific  marketplace] 


Marlvt  subsets 

Market  total 

Noncninns 

Citizens 

Potential  passengers  diverted  

525,969 

291,956 

817,925 

Lou  Estimate:  U.S.-flaj  carriera  could  lose  an  overall  market  share  of  4%  in  the  Pacific  due  to  gaming.  In  1993,  this  will  be  800,000 
passengers  with  revenues  of  $240  million. 

>  Las  Vegas  Convention  and  Visitors  Authority.  Adjusted  for  potential  gaming  at  other  destinations. 

2  Estimated  based  on  Las  Vegas  visitors.  California  generated  23.4  Las  Vegas  visitors  per  100  population  in  1992. 

The  Estimated  Loss  of  5.3  Percent  Market  Share  Will  Cost  U.S. -Flag  Carriers  Over  $240 
Million  Annually  In  the  U.S. -Pacific  Market 


Market 


Lost  revenues 
(000) 

Lost  passengers 

Reduced  k)ad 
factor  (percent 

age  points) 

$154,765 

530,000 

—2.81 

65,042 

238,500 

—2.97 

58,660 

185,500 

—2.81 

15,656 

53,000 

—5.19 

10,462 

26,500 

—5.09 

4,945 

26,500 

—0.69 

$240,148 

826,800 

—4.35 

90,190 

330,720 

—4.35 

104,590 

330,720 

-4.61 

24,422 

826800 

8.06 

10,462 

26,500 

—7.95 

10,483 

56,180 

—1.06 

U.S.-Japan: 

All  U.S.-fiag  carriers  ... 

Northwest  (estimate)  ... 

United  (estimate)  

Delta  (estimate)  

American  (estimate)  .... 

Continental  (estimate) 
U.S.-Asia: 

All  U.S.-flag  carriers  ... 

Northwest  (estimate)  ... 

United  (estimate)  

Delta  (estimate)  

American  (estimate)  .... 

Continental  (estimate) 


Notes:  Passenger  lost  distributed  based  on  estimates  of  carriers  market  shares.  Individual  carriers  revenue  k)ss  based  on  entry  average 
passenger  fares.  Revenue  loss  net  of  commission  and  servicing  expense  savings 

Passengers  Subject  to  Diversion  From  U.S.-Flag  Carriers  Due  to  Foreign  Flag  Competitors' 

Onboard  Gaming  Attractions 

[U.S.-AtlantIc  marketplace] 


Market 

subsets 

Market  total 

Noncitizens 

Citizens 

6,650,792 

6.993,225 

13,644,017 

3,816,977 

2,833,815 

42.6% 

3,241,977 

3,751,248 

53.6% 

7,058,954 

6,585,063 

48.3% 

10.4% 
1 694,000 
1,041,000 

2  7.5% 
525,891 

443,556 
6.7% 

282,094 
4.0% 

725,650 
5.3% 

14,136,084 
947,118 

14,863,916 
594,557 

29,000,000 
1,541,675 

CY  1992  arriving  passengers  

Carried  by: 

Foreign-flag  carriers 

U.S.-ftag  carriers 

U.S.-flag  carrier  share  

Las  Vegas  visitors: 

Share  of  market  

Numtjer  of  passengers  

Adjusted  (50%)  

Gaming  customers  diverted: 

Carried  bi  U.S.-flags 

Percentage  of  market  tiy  subsetAotal 


CY  1993  market: 

Arriving/departing  passengers 
Potential  passengers  diverted 


Loss  Estimate:  U.S.-flag  carriers  could  lose  an  overall  market  share  of  4%  in  the  Atlanlk:  due  to  gaming.  In  1993,  this  will  be  1,500,000 
passengers  with  revenues  of  $440  million. 

>  Las  Vegas  Convention  and  Visitors  Authority.  Adjusted  for  potential  gaming  at  other  destinations. 

'Estimated  based  on  Las  Vegas  visitors.  California  generated  234  Las  Vegas  visitors  per  100  population  in  1992. 
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The  Estimated  Loss  of  5.3  Percent  Market  Share  Will  Cost  U.S.-Flag  Carriers  Over  $440 
Million  Annually  in  the  U.S.-Atlantic  Market 


Market 


Reduced  load 

L«t  revenues 
(000) 

Lost  passefljers 

factor  (percent 

age  points) 

$151,967 

530,000 

-2.54 

41,494 

159,000 

—4.60 

57,065 

159,000 

—3.70 

15.238 

53,000 

—0.90 

12,270 

53,000 

—2.90 

13,579 

53,000 

—3.50 

12,323 

53,000 

—1.4 

$441,750 

1,537,000 

—7.42 

80,226 

307,400 

—9.00 

137.901 

384,250 

—8.80 

132.542 

461,100 

—8.00 

17,792 

76,850 

—4.20 

19,700 

76,850 

—5.10 

53,588 

230,550 

—6.00 

U.S.-United  Kingdom: 

All  U.S.-flag  carriers  .. 

United  (estimate)  

American  (estimate)  ... 

Delta  (estimate)  

Northwest  (estimate)  ... 

Continental  (estimate) 

TransWorid  (estimate)  . 
U.S.-Europe: 

All  U.S.-flag  carriers  .., 

United  (estimate)  

American  (estimate)  .... 

Delta  (estimate)  

Northwest  (estimate)  ... 

Continental  (estimate) 

TransWorid  (estimate)  , 


Notes:  Passenger  lost  distributed  based  on  estimates  of  carriers  mariiet  shares.  Indrvidual  carriers  revenue  loss  based  on  entry  average 
passenger  fares.  Revenue  loss  net  of  commission  and  servicing  expense  savings. 

Senator  Ford.  Thank  you,  Mr.  Hirst.  Mr.  Wilkins. 

STATEMENT  OF  MICHAEL  WHJONS,  VICE  PRESIDENT, 
MARKET  DEVELOPMENT,  CAESAR'S  WORLD,  INC. 

Mr.  Wilkins.  Mr.  Chairman  and  members  of  the  subcommittee, 
my  name  is  Michael  Wilkins.  I  am  the  vice  president  of  market  de- 
velopment for  Caesar's  World.  Our  president  and  chief  operating  of- 
ficer, J.  Terrence  Lanni  regrets  that  he  cannot  be  here  because  of 
the  rescheduling  of  the  hearing. 

Caesar's  is  an  international  company,  and  we  host  seven  destina- 
tion resorts  located  in  Pennsylvania,  Nevada,  and  New  Jersey.  In 
addition,  we  have  a  worldwide  network  of  offices  in  22  nations.  We 
have  various  offices  throughout  the  United  States,  and  representa- 
tives, as  well,  at  those  offices. 

As  you  know,  Caesar's  is  in  the  entertainment  business.  We  be- 
lieve gaming  fits  well  into  the  mix  of  both  entertainment  and  com- 
petition in  the  international  carrier  marketplace.  We  feel  it  is  very 
important  to  American  carriers.  Each  year,  Caesar's  alone  spends 
in  excess  of  $10  million  bringing  international  customers  to  all  of 
our  properties. 

Whenever  possible,  we  try  to  put  those  passengers  on  American 
carriers.  However,  with  the  competition  that  Mr.  Hirst  discussed 
with  Virgin  and  Singapore,  it  is  going  to  get  very  competitive.  And 
those  passengers,  while  they  have  a  proclivity  for  gaming,  are 
going  to  look  for  flying  on  airlines  that  have  this  type  of  entertain- 
ment system — in  particular,  gaming. 

Foreign  air  carriers,  as  he  stated,  will  also  have  the  right  to  do 
it.  And  Virgin  has  talked  about  doing  it  as  early  as  next  year,  as 
well  as  Singapore.  People  have  asked  a  number  of  questions  re- 
garding gaming  on  aircraft. 

First,  will  minors  be  able  to  gamble? 

No,  they  will  not.  We  in  the  industry  face  this  challenge  daily. 
And,  in  fact,  we  feel  it  will  be  easier  to  avoid  having  minors  game 
on  the  aircraft  simply  because  these  are  international  flights.  Peo- 
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pie  have  to  show  their  passports.  The  passports  will  allow  us  to 
identify  the  minors.  And  we  can  literally  turn  off  their  seat  and  the 
ability  for  them  to  be  exposed  to  the  gaming. 

Second,  integrity  and  fairness  of  the  gaming  systems  themselves. 
We  are  hoping  to  make  the  odds,  rules,  and  sa^guards  just  as  we 
do  at  the  regulated  venues  of  our  industry.  We  are  regulated  in 
New  Jersey  and  Nevada.  And  we  hope  to  put  those  safeguards  into 
place  here. 

In  fact,  we  have  hired  Gaming  Laboratories  International,  who 
does  a  lot  of  gaming  work  for  over  100  jurisdictions  throughout  the 
world.  And  they  do  test  the  software  and  all  the  gaming  systems. 
The  gentleman  that  operates  that  company  was  the  chief  engineer 
of  the  division  of  gaming  enforcement  in  New  Jersey.  So,  we  feel 
that  we  can  do  a  secure  system,  and  they  will  have  the  integrity 
and  fairness  of  the  games  at  our  properties. 

Security  is  also  another  issue.  We  feel  that  we  in  the  gaming 
business  are  on  the  leading  edge  of  security  systems.  With  North- 
west and  Hughes,  we  feel  tnat  we  can  make  the  games  secure,  par- 
ticularly with  Hughes.  They  have  quite  an  involvement  with  the 
military,  and  security  is  a  big  issue  with  them  as  well. 

I  want  to  conclude  by  reemphasizing  that  we  would  like  to  see 
this  on  aircraft.  And,  if  I  can  answer  any  questions,  I  would  be 
happy  to. 

[The  prepared  statement  of  Mr.  Wilkins  follows:] 

Prepared  Statement  of  Michael  Wilkins 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Michael  Wilkins 
and  I  am  Vice  President  of  Market  Development  of  Caesars  World,  Inc.  Our  Presi- 
dent and  Chief  Operating  Officer,  J.  Terrence  Lanni,  very  much  regrets  that,  due 
to  the  rescheduling  of  this  hearing,  he  is  unable  to  be  here  today. 

Our  company — which  is  listed  on  the  New  York  Stock  Exchange — is  the  parent 
of  seven  destination  resorts  located  in  the  States  of  Nevada,  New  Jersey  and  Penn- 
sylvania. We  maintain  a  worldwide  network  of  marketing  offices  and  presently  have 
representation  in  22  nations.  We  also  have  branch  offices  and  representatives  lo- 
cated throughout  the  United  States.  I  might  add  that  with  the  popularity  and 
growth  of  gaming  throughout  this  country  and  the  world,  Caesars  is  actively  consid- 
ering new  ventures  in  a  number  of  additional  states  and  nations. 

I  am  especially  pleased  to  be  here  today  because  the  issues  being  addressed  are 
very  pertinent  to  my  company  and  industry. 

First,  Caesars  World  is  most  definitely  in  the  entertainment  business.  You  may 
be  aware  that  Caesars  Palace,  our  flagship  property  in  Las  Vegas,  is  internation- 
ally-renowned for  superstar  entertainment  and  world-class  sporting  events.  In  es- 
sence, each  of  our  resorts  seeks  to  provide  the  best  in  entertainment  and  special 
events. 

Second,  we  at  Caesars,  like  many  companies  in  the  destination  resort  business, 
are  very  sensitive  to  America's  financial  posture  in  the  international  marketplace. 
I'm  pleased  to  report  that  the  gaming  business  is  on  the  positive  side  of  the  balance 
of  payments  ledger — we  do,  indeed,  return  to  America  some  of  those  dollars  that 
have  fled  offshore  during  recent  years.  We  believe  that  tourism  will  remain  one  of 
America's  leading  industries  throughout  the  21st  century,  and  that  gaming  wUl  con- 
tinue to  be  an  integral  part  of  that  industry. 

I  want  to  assure  you  that  we  take  our  sense  of  responsibility  as  an  American  busi- 
ness enterprise  very  seriously.  At  Caesars  World,  our  name  is  our  most  valuable 
asset.  Our  sense  of  corporate  responsibility  is  predicated  on  the  fact  that  our  name 
is,  in  effect,  our  license  to  do  business  successfully. 

Today  I  would  like  briefly  to  share  with  you  our  view  of  why  gaming  fits  well  into 
the  mix  of  both  entertainment  and  competition  in  the  international  air  carrier  mar- 
ketplace and  why  it  is  so  important  to  American  carriers. 

Allow  me  to  use  Caesars  World  as  just  one  example  of  many,  many  companies 
that  do  international  business.  Each  year,  Caesars  alone  spends  in  excess  of  10  mil- 
lion dollars  on  international  flights  that  bring  customers  to  our  resorts.  Whenever 
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possible,  we  book  these  guests  on  American  carriers.  However,  I  can  assure  you  that 
when  the  sophisticated  entertainment  systems  currently  under  discussion  are  put 
in  place,  our  customers  will  insist  on  taking  those  carriers  which  offer  the  best  and 
most  complete  entertainment  amenities.  Foreign  air  carriers  already  have  the  rirfit 
to  include  gaming  as  part  of  their  entertainment  packages.  It  would  be  an  unfair 
competitive  burden  to  deprive  American  carriers  of  the  very  technologies  and  rights 
that  are  already  available  to  foreign  airlines. 

Caesars  World  customers — who  obviously  have  a  proclivity  for  gaming — will  insist 
on  flying  with  those  airlines.  However,  I  also  contend  that  almost  all  sophisticated 
international  travelers  will  ultimately  choose  the  entertainment  or  other  services 
that  are  the  most  comprehensive. 

Finally,  I  think  we  can  all  agree  that  the  technologies  which  allow  gaming  and 
other  sophisticated  electronics  on  international  air  carriers  are  in  many  instances 
quite  revolutionary.  While  time  does  not  allow  me  to  detail  all  of  the  issues  related 
to  this,  I  would  like  to  highlight  a  few. 

People  have  asked:  wUl  gambling  be  accessible  to  minors?  We  in  the  industry  face 
this  challenge  daily.  The  fact  is  tnat  gaming  on  international  air  carriers  will  be 
as  carefully  monitored  and  managed  as  it  is  at  existing  gaming  facilities.  Passports 
will  verify  the  ages  of  all  travelers,  and  technology  currently  in  existence  will  block 
devices  at  those  locations  where  minors  are  seated. 

What  about  the  integritv  and  fairness  of  the  gaming  systems  themselves?  I  assure 
you  that  technologies  today  exist  whereby  any  games  electronically  provided  can 
carry  the  identical  odds,  rules  and  safeguards  as  are  found  in  the  current,  highly 
regulated  venues  of  our  industry. 

And  finally — security.  Those  of  us  in  the  gaming  business  are  at  the  leading  edge 
of  security  systems.  The  integrity  of  our  games  is  the  heart  of  our  business,  and 
safeguards  to  insure  the  integrity  of  our  systems  as  well  as  to  monitor  and  maintain 
them  are  now  in  place.  We  have  been  working  closely  with  Hu^es  and  Northwest 
to  assure  that  this  concern  is  met. 

I  want  to  conclude  by  reemphasizing  that  we  at  Caesars  truly  believe  the  inclu- 
sion of  our  product  in  the  entertainment  packages  being  proposed  will  most  cer- 
tainly provide  an  added  amenity  that  will  be  beneficial  to  American  air  carriers  in 
the  highly  competitive  international  marketplace. 

We  are  equally  convinced  that  this  service  can  be  provided  in  a  responsible  man- 
ner and  will  be  a  positive  addition  to  the  total  entertainment  package. 

Thank  you  very  much  for  allowing  me  to  testify  this  afternoon,  would  be  happy 
to  entertain  any  of  your  specific  questions. 

Senator  Ford,  Ms.  Maki. 

STATEMENT  OF  DEE  MAKI,  NATIONAL  PRESIDENT, 
ASSOCIATION  OF  FLIGHT  ATTENDANTS,  AFI^CIO 

Ms.  Maki.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  the  national  president  of  the  Association  of  FHght  Attendants. 
I  am  here  today  to  oppose  gambHng  on  board  aircraft  from  the  per- 
spective of  AFA's  33,000  flight  attendants  representing  21  carriers. 
I  respectfully  request  that  my  entire  testimony  be  submitted  for 
the  record. 

Senator  Ford.  Without  objection,  it  will  be  included  in  the  record 
as  if  given. 

Ms.  Maki.  Thank  you. 

Some  here  today  suggest  there  will  be  potential  financial  benefits 
from  allowing  gambling  on  international  flights.  Others  suggest 
that  gambling  will  actually  improve  passenger  safety  by  keeping 
passengers  interested  in  remaining  in  their  seats. 

What  has  not  been  given  is  any  specific  information  on  how  the 
carriers  will  implement,  pay  for,  and  maintain  this  computer  sys- 
tem and  gambling.  Nor  have  we  heard  about  the  effects  of  gam- 
bling and  computers  on  flight  attendants  and  on  the  overall  cabin 
environment.  AFA  believes  that  gambling  will  generate  disruption 
and  safety  problems  in  the  cabin.  We  believe  gambling  on  aircraft 
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will  interfere  with  the  ability  of  crew  members  to  fulfill  their  pri- 
mary responsibilities  for  passenger  safety. 

Let  me  set  the  stage  for  you.  According  to  many  experts,  gam- 
bling is  the  addiction  of  the  nineties.  Experts  describe  gamblers  as 
"manipulators  who  are  frequently  excitable  and  always  in  motion." 
Gamblers  share  many  characteristics  with  boisterous  passengers. 
Flight  attendants  are  already  well  aware  of  disruptive  behavior 
caused  by  problem  drinkers.  With  gamblers,  we  will  have  to  worry 
about  the  problems  arising  from  another  group  of  agitated  individ- 
uals. 

Then,  there  are  the  unknowns  that  remain  about  the  technical 
workings  of  the  gambling  system.  Will  passengers  activate  the  sys- 
tem over  international  waters  with  a  credit  card,  cash,  or  special 
farecards?  Will  they  purchase  these  cards  at  the  gate,  or  on  board 
from  the  flight  attendants? 

Will  it  be  the  flight  attendant's  responsibility  to  change  foreign 
currency  and  collect  money?  Will  there  be  spending  limits?  What 
precautions  will  there  be  for  lost  or  stolen  cards? 

What  if  the  card  does  not  work,  or  the  computer  goes  down? 
What  effect  will  turbulence  play  on  the  computers?  Will  flight  at- 
tendants have  to  shuffle  passengers  and  belongings  midflight  in 
order  to  find  a  working  gambling  screen? 

In  addition,  what  is  the  potential  for  the  system  to  go  down  dur- 
ing flight?  Will  the  flight  attendant  be  a  computer  programmer  as 
well?  And  what  will  happen  if  the  videoscreen  blacks  out  while  the 
gambler  has  a  lot  of  money  on  the  table?  Who  will  handle  these  sit- 
uations? Will  it  be  the  flight  attendants? 

I  would  like  to  mention  the  rights  of  passengers  who  do  not  want 
themselves  or  their  children  to  sit  next  to  someone  who  is  gam- 
bling. In  hotels  and  cruise  ships,  separate  game  rooms  are  reserved 
for  gambling.  There  is  special  staff,  police  to  resolve  disputes,  gam- 
bling attendants,  and  a  host  of  other  persons. 

In  an  aircraft,  gambling  activities  will  be  everywhere,  dispersed 
around  the  cabin.  Their  effects  will  be  felt  by  everyone.  The  enter- 
tainment of  a  few  could  interfere  with  the  rights  of  many. 

Finally,  the  casino  police  are  responsible  for  cutting  off  compul- 
sive or  dangerous  gamblers.  Who  will  curtail  a  game  if  a  gambler 
becomes  troubling  to  fellow  passengers?  We  believe  these  duties 
will  fall  to  the  flight  attendants.  Flight  attendants  should  not  be- 
come cashiers,  computer  technicians,  gambling  attendants,  casino 
police,  and  counselors.  These  added  jobs  will  interfere  with  flight 
attendants'  primary  responsibility  for  passenger  safety. 

Before  concluding,  I  would  like  to  briefly  discuss  some  safety  as- 
pects of  allowing  these  computers  on  aircraft  in  addition  to  the  con- 
cerns we  have  already  raised.  We  believe  that  there  are  serious 
safety  considerations  to  having  these  computer  systems  placed  in 
the  aircraft,  which  include  head  injuries,  the  placement  of  oxygen 
panels,  possible  shattering  of  screens,  and  additional  stress  on  the 
aircraft  from  the  weight  of  the  equipment. 

Despite  the  fact  that  the  FAA  has  already  approved  these 
screens,  we  urge  them  to  conduct  an  in-depth  study  of  this  com- 
puter technology  and  provide  answers  to  these  questions.  We  recog- 
nize the  potential  for  revenue  provided  by  gambling.  But,  we  are 
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concerned  about  the  effects  that  gambhng  will  have  on  our  work 
as  safety  professionals. 

AFA  believes  that  the  Government  is  blurring  the  lines  between 
public  transportation  and  private  entertainment,  and  more  impor- 
tantly between  safety  and  revenues.  It  is  crucial  that  the  Govern- 
ment and  the  carriers  examine  all  aspects  of  gambling  effects  on 
passengers,  flight  attendants,  and  on  the  aircraft  before  allowing 
activity  on  board. 

We  urge  the  FAA  to  study  how  carriers  plan  to  operate  and  staff 
these  systems  and  report  on  how  these  systems  will  work.  Would 
anyone  in  this  room  trade  a  good  hand  of  blackjack  on  an  airplane 
for  a  safe  evacuation  in  case  of  an  emergency? 

Mr.  Chairman,  thank  you  for  this  opportunity  to  address  the  sub- 
committee, and  I  also  would  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Ms.  Maki  follows:] 

Prepared  Statement  of  Dee  Maki 

Thank  you  for  the  opportunity  to  testify  at  this  hearing  on  the  issue  of  gambling 
onboard  aircraft  during  international  service.  My  name  is  Dee  Maki  and  1  am  the 
National  President  of  the  Association  of  Flight  Attendants,  AFL-CIO.  AFA  rep- 
resents 33,000  flight  attendants  at  21  U.S.  carriers.  I  am  here  today  to  oppose  gam- 
bling onboard  aircraft  from  the  perspective  of  our  membership. 

Until  recently,  the  specter  of  gambling  on  aircraft  was  dim.  dew  considered  it  an 
option  because  of  U.S  law  governing  gaming  on  international  voyages.  ITie  issue  has 
become  hotter  due  in  part  to  this  hearing  and  of  course,  to  Virgin  Atlantic  Airways 
and  Singapore  Airlines'  introduction  of  keno,  blackjack,  poker  «nd  other  games  to 
passengers  on  international  flights. 

While  we  are  here  today  to  oppose  gambling  on  aircraft,  we  are  lacking  actual  and 

Krecise  information  on  tne  workings  of  this  computer  system  and  its  programs, 
[any  questions  and  concerns  need  to  be  studied  and  answered.  AFA  believes  the 
potential  for  problems  is  great,  and  without  confirmed  information  on  the  system, 
it  is  almost  impossible  to  predict  all  the  difficulties  that  may  arise  in  the  future. 
Nevertheless,  we  believe  that  gambling  is  a  totally  inappropriate  activity  on  aircraft 
because  of  its  potential  to  interfere  with  crewmembers  and  their  primary  respon- 
sibilities to  passengers  and  for  its  potential  to  interfere  with  airline  safety.  In  addi- 
tion, we  want  to  raise  concern  about  the  added  duties  flight  attendants  wUl  have 
onboard  aircraft  serving  as  casino  police,  gambling  attendants,  counselors  and  com- 
puter technicians. 

As  you  are  aware  from  your  weekly  travels,  flight  attendants  work  onboard  air- 
craft to  ensure  passenger  safety.  Our  routine  responsibilities  include  securing  the 
cabin,  helping  passengers  and  serving  meals  and  beverages.  But,  most  important, 
fli^t  attendants  must  be  prepared  at  all  times  to  evacuate  an  aircraft  during  an 
emergency,  prepare  the  passengers  and  cabin  for  emergency  situations  and  provide 
for  emergency  medical  assistance  to  passengers  in  distress.  Our  main  concern  is  al- 
ways the  passengers'  safety,  so  it  is  critical  that  we  are  on  guard  at  all  times  for 
problems.  Potential  "distractions"  and  burdensome  duties  caused  by  allowing  gam- 
bling on  aircraft  will  reduce  our  ability  to  perform  these  crucial  safety  responsibil- 
ities. 

Before  I  give  examples  of  potential  problems,  allow  me  to  first  discuss  gamblers 
in  order  to  paint  a  picture  of  what  may  happen  aboard  aircraft  if  gambling  is  al- 
lowed. According  to  experts,  gambling  is  now  called  the  addiction  of  the  '90's.  Com- 
pulsive gambling  is  defined  by  the  American  Psychiatric  Association  as  a  disorder 
of  inipulse  control.  Gamblers  cannot  stop  until  they  lose.  Years  ago  the  average  com- 
pulsive gambler  was  a  white  male  between  the  ages  of  25  and  45.  Today,  this  profile 
has  changed  and  compulsive  gamblers  can  be  young  or  old,  women  or  men  and  any 
race. 

Experts  agree  that  there  are  two  main  reasons  why  people  gamble  excessively:  ac- 
tion and  escape.  The  compulsive  gambler  will  keep  wagering  until  he/she  loses  and 
then  wUl  chase  the  losses  in  an  effort  to  recoup.  The  more  desperation,  the  more 
excitement.  Robert  Smith,  an  addictions  counselor  who  treats  problem  gamblers, 
portrays  gamblers  as  dream-makers  and  manipulators,  who  are  excitable  and  al- 
ways in  motion.  In  describing  the  gambler  while  gaming,  he  wrote,  "Even  the  losing 
part  of  it  excites  them.  You  can  see  them,  in  their  nunds,  playing  out  the  roll  of 
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the  dice,  the  roulette  wheel.  They  start  talking  about  it  and  they'll  get  on  the  edge 
of  their  chairs.  Their  hands  will  start  moving.  They'll  begin  rocking  a  little  bit.  They 
go  right  into  the  trance,  rij^t  into  the  behavior.  They're  seeing  it  happen,  they're 
feeling  it  happen.  They're  getting  high  just  thinking  about  it."  For  a  moment,  imag- 
ine that  this  person  is  sitting  next  to  you  on  a  long  international  flight! 

Flight  attendants  are  well  aware  of  the  difficulties  caused  by  disruptive  behavior 
onboard  aircraft  from  problem  drinkers.  We  are  worried  about  the  problems  which 
will  arise  by  adding  another  group  of  potentially  boisterous  individuals  onboard  by 
allowing  gambling. 

It  is  important  to  add  to  this  picture,  some  background  on  the  technology  itself. 
Hurfies-Avicom  International  is  one  of  the  creators  of  the  Liquid  Crystal  Display 
(LCD)  video  screen  that  will  be  positioned  either  in  the  seat  backs  or  the  arm  rests. 
The  video  control  center  will  be  located  in  one  of  the  galley  areas.  We  have  learned 
that  there  are  two  possible  ways  this  system  will  work. 

In  one  method,  once  the  fli^t  is  over  international  waters,  passengers  will  acti- 
vate the  system  with  their  credit  card  or  cash.  Using  credit  cards  could  give  pas- 
sengers basically  unlimited  gambling  potential.  Since  credit  card  companies  do  not 
accept  gambling  debts,  this  method,  which  is  still  touted  in  Hughes-Avicom  lit- 
erature, may  not  be  used  by  the  carriers  and  cash  may  be  their  only  option.  If  cash 
is  used,  the  flight  attendant  may  be  responsible  for  the  collection  and  distribution 
of  a  great  deal  of  money.  SheAie  may  also  be  responsible  for  foreign  currency  ex- 
change. 

The  other  method,  which  Northwest  Airlines  plans  to  use,  would  allow  passengers 
to  purchase  gambling  fare  cards  at  the  terminal  before  departure.  While  this  would 
limit  the  amount  of  money  one  could  gamble  and  eliminate  the  actual  exchange  of 
currency,  it  also  allows  for  the  potential  theft  or  loss  of  the  cards  and  the  potential 
that  the  cards  wiU  not  work  properly  in  the  LCDs.  Anyone  who  has  used  a  money 
card  or  subway  fare  card  knows  the  frustration  on  occasion  when  the  "computer 
strip"  has  not  worked.  Imagine  the  passenger  intent  on  gambling,  strapped  in  her/ 
his  seat  with  a  card  that  fails  to  work.  And,  what  if  the  passenger  is  seated  at  a 
LCD  that  is  not  working.  All  equipment  breaks  down  occasionally.  Who  will  main- 
tain this  computer  system  and  when  and  how  often?  WiU  the  flight  attendant  be 
obligated  to  shuffle  passengers  and  their  belongings  around  the  caoin  during  flight 
in  order  to  allow  passengers  to  gamble? 

In  addition,  what  is  tne  potential  for  the  system  to  go  down  during  flight?  Can 
turbulence  cause  any  problems  with  the  operation  of  the  system?  Will  the  flight  at- 
tendant now  be  a  computer  programmer  as  well,  responsible  for  reactivating  the 
system  in  between  meal  service  or  cabin  preparation?  And,  what  happens  ii  the 
video  screens  black  out  when  a  passenger  has  a  lot  of  money  on  the  table?  Or  what 
if  a  neighboring  passenger — adult  or  child — accidentally  touches  the  display  screen 
when  sneAie  tries  to  go  to  the  lavatory — radically  changing  the  outcome  of  the 

Same?  Who  will  be  called  upon  to  deal  with  irate  gamblers  in  these  situations?  Are 
idhit  attendants  now  arbitrators  as  well? 

Finally,  who  will  deal  with  the  passenger  who  does  not  want  to  sit  next  to  some- 
one who  is  gambling  or  does  not  want  their  children  to  sit  next  to  a  gambler?  We 
have  heard  that  carriers  may  opt  to  not  put  the  screens  in  certain  seats  in  order 
to  create  so-called  "gambling  sections"  and  "no  gambling  sections."  If  screens  are 
placed  randomly  throughout  the  cabin,  the  potential  for  seating  chaos  onboard  is 
overwhelming.  Who  will  assure  adequate  safeguards  against  an  upset,  irrational 
loser?  Who  will  assure  that  no  passenger  is  required  to  sit  next  to  a  gambler  if  she/ 
he  does  not  want  to?  In  hotels  and  cruise  ships,  separate  and  enclosed  rooms  are 
reserved  for  gambling.  People  have  the  option  to  enter  these  areas  if  they  wish.  In 
an  airplane,  gambling  activities  will  be  everywhere  and  will  affect  everyone.  The  en- 
tertainment of  a  few  could  interfere  with  the  rights  of  many  using  a  public  transpor- 
tation system. 

Finally,  what  about  the  compulsive  gambler  who  should  be  cut  ofl?  Will  fli^t  at- 
tendants have  the  ability  to  curtail  a  gamblers*  game  if  it  is  troubling  to  a  fellow 
passenger?  Unlike  casinos,  where  casino  police  and  personnel  are  always  available 
to  resolve  disputes  and  calm  situations,  flight  attenaants  will  have  to  serve  in  this 
role.  We  are  afraid  this  duty  could  distract  us  from  our  primary  role  as  safety  pro- 
fessionals. 

The  possibility  that  flight  attendants  will  have  added  responsibilities  as  cashiers, 
computer  programmers,  casino  police  and  counselors  is  frightening.  In  addition,  we 
believe  the  threat  of  violence  exists.  Last  month,  Jim  Moody,  head  of  the  Federal 
Bureau  of  Investigation's  organized  crime  section,  told  a  House  subcommittee  that 
the  FBI  expects  that  states  with  poor  regulations  and  enforcement  of  gambling  laws 
wiU  experience  an  influx  of  organized  crime  activity.  Similarly,  we  believe,  if  allow- 
ing gambling  on  aircraft  is  not  carefully  regulated  with  strict  rules,  the  potential 


33 

for  increased  problems  onboard  aircraft  is  great  and  the  only  "police"  onboard  to 
step  in  will  be  the  flight  attendants. 

Effective,  enforceable  controls  are  essential  to  prevent  any  interference  with  cabin 
safety.  It  will  be  essential  that  plans  be  in  place  to  deal  with  the  whole  range  of 
problems  gambling  presents.  In  addition,  existing  regulations,  that  prevent  pas- 
senger interference  with  crewmembers,  need  to  be  enforced.  Carriers  are  often  reluc- 
tant to  anger  the  passenger  by  taking  actions  recommended  by  flight  attendants. 
According  to  14  CFR  91.11,  "no  person  may  assault,  threaten,  intimidate  or  inter- 
fere with  a  crewmember  in  the  performance  of  the  crewmember's  duties  aboard  an 
aircraft  being  operated."  This  must  be  strictly  enforced.  In  fact,  the  penalties  for 
such  violations,  which  can  be  a  fine  of  not  more  than  $10,000  and/or  imprisonment 
for  not  more  than  20  years,  should  be  part  of  the  flight  attendant's  announcement. 

I  would  be  remiss  if  I  did  not  spend  a  few  moments  on  the  safety  aspect  of  insert- 
ing these  LCDs  aboard  aircraft.  Irrespective  of  the  potential  problems  caused  by 
gambling  onboard  aircraft  and  the  fact  that  the  Feaeral  Aviation  Administration 
has  already  approved  these  screens,  AFA  believes  there  are  safety  problems  related 
to  simply  having  the  computer  system  onboard.  Our  major  concern  is  the  placement 
of  these  screens  in  seatbacks  in  front  of  the  passengers  face.  K  these  screens  are 
rigid  and  have  a  high  inertial  mass,  this  could  increase  the  potential  for  head  ii\ju- 
ries.  Depending  on  the  seat  pitch  and  the  size  of  the  passenger,  some  passenger's 
heads  might  strike  these  screens  during  an  emergency. 

Although  some  may  believe  these  screens  are  shatterproof,  we  want  to  know 
under  what  conditions  are  they  shatterproof?  What  testing  has  been  performed  on 
these  screens  and  are  there  any  circumstances  under  which  they  could  break?  This 
could  pose  a  serious  safety  threat  to  passengers  and  we  are  disappointed  that  the 
FAA  has  aUowed  the  screens  to  date.  Finally,  in  seats  where  the  screen  comes  out 
of  the  armrest,  passengers  mav  also  find  it  more  difficult  to  get  out  of  their  seats 
during  an  emergency  because  tney  are  blocked  by  these  screens. 

In  addition,  in  certain  aircraft  like  the  DC- 10,  the  ojcygen  panels,  which  contain 
the  oxygen  masks,  are  located  in  the  center  seatback.  Will  these  be  moved  so  the 
computer  screen  will  be  available  to  passengers  in  the  middle  seats?  We  are  also 
concerned  about  the  added  wei^t  of  all  the  equipment.  Have  the  galleys  been  test- 
ed to  assure  they  are  strong  enough  to  hold  the  added  stress  of  the  video  control 
equipment?  How  much  weight  is  added  by  the  LCDs  and  wUl  this  added  weight 
mean  more  fuel  consumption  and  higher  fuel  costs?  Some  would  argue  that  the  com- 
puter systems  will  enhance  safety  by  keeping  passengers  in  their  seats.  While  this 
may  be  true  in  some  cases,  the  dangers  outweigh  the  benefit.  The  system  would  also 
distract  flight  attendants  from  their  other  responsibilities  and  as  noted,  would  cre- 
ate other  safety  threats.  It  is  imperative  that  all  possible  safety  factors  be  consid- 
ered and  studied. 

No  one  understands  better  than  aviation  employees  the  dire  financial  state  of  the 
airline  industry.  Flight  attendants  have  felt  this  crisis  first  hand,  through  conces- 
sions and  job  loss.  We  understand  the  carriers  need  to  raise  revenue  and  we  recog- 
nize the  potential  for  increased  revenue  for  the  carriers  from  gambling  on  aircraft. 
We  have  also  seen  Northwest  Airlines'  projections  of  the  amount  they  believe  they 
have  lost  to  their  competitors  because  Northwest  cannot  provide  gambling.  We  are 
utterly  perplexed  that  the  carriers  have  the  resources  now  to  pay  millions  of  dollars 
to  retrofit  the  airplanes  to  include  these  screens,  as  well  as  money  to  maintain  the 
system.  (It  cost  Singapore  Airlines  $80  million  to  add  the  system  to  its  airplanes.) 
Yet,  airlines  complain  constantly  that  they  do  not  have  the  money  to  retrofit  air- 
planes to  improve  safety.  Why  is  the  money  available  for  gambling  but  not  for  safety 
improvements?  Is  there  a  competitive  advantage  to  being  the  "gambling  carrier"  as 
compared  to  the  "safest  carrier?" 

We  are  appalled  that  carriers  are  moving  forward  blindly  with  plans  for  gambling 
on  aircraft  without  first  closely  examining  the  total  affect  gambling  could  have  on 
the  cabin  crew  and  on  passengers.  None  of  the  carriers,  Hughes-Avicom  or  other 
manufacturers  have  contacted  the  Association  of  Flight  Attendants  to  discuss  the 
program  and  our  concerns. 

AFA  believes  it  is  essential  that  the  FAA  investigate  how  the  carriers  plan  to  op- 
erate the  systems,  how  the  systems  will  work  and  be  maintained  and  the  effect 
gambling  onboard  will  have  on  the  airline,  employees  and  passengers.  It  is  crucial 
that  a  thorough  study  be  made  before  considering  whether  or  not  to  approve  gam- 
bling onboard  aircraft. 

I  would  like  to  end  by  quoting  the  owner  of  Virgin  Atlantic  Airways,  Richard 
Branson  who  recently  told  USA  Today  in  an  article  about  gambling  on  airplanes, 
"You  can  do  anything  you  want  [on  airplanes):  You'll  get  the  brothel  in  the  sky 
next."  We  think  the  United  States,  if  it  allows  gambling  on  aircraft,  is  heading  down 
a  rather  slippery  slope.  We  believe  that  by  allowing  gambling  onboard  aircraft,  the 
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government  is  blurring  the  lines  between  public  transportation  and  private  enter- 
tainment and  more  importantly,  between  safety  and  revenue.  We  ask  Congress  and 
the  government  to  carefully  examine  all  aspects  of  gaming  on  aircraft  before  taking 
any  action  on  it.  Certainly,  flight  attendants  and  passengers  should  be  afforded  the 
safest  airline  travel  possible,  free  of  the  potential  problems  gambling  on  aircraft  can 
pose.  Mr.  Chairman,  thank  you  for  this  opportunity  to  address  this  Subcommittee 
concerning  our  opposition  to  gambling  on  aircraft.  I  will  be  happy  to  answer  any 
questions  you  may  have. 

Senator  Ford,  Thank  you  very  much,  Ms.  Maki. 

Mr.  Hirst,  I  have  been  trying  to  understand  the  logic  behind  your 
position.  I  am  sure  I  will  get  plenty  of  advice  from  counsel  before 
this  day  is  over,  and  probably  before.  I  am  not  sure — competition 
is  a  big  thing,  and  that  is  basically  why  you  have  said  you  wanted 
to  put  gambling  on  the  airlines.  It  is  unlike  a  cruise  ship,  you 
know.  You  have  got  lots  of  room  on  a  ship.  You  can  walk  around. 
You  can  jump  over  the  rail  if  you  lose  too  much.  [Laughter.! 

Mr.  HmsT.  We  are  planning  to  provide  parachutes. 

Senator  Ford.  Well,  when  you  open  the  door,  everybody  goes,  up 
there — I  know  a  little  something  about  flying.  I  am  not  running  an 
airline,  that  is  for  sure.  Yet,  an  aircraft  is  just  a  narrow  tube  as 
compared  to  a  ship.  What  are  the  potential  problems  if  the  gam- 
bling devices  break  down?  We  are  not  talking  about  people  upset 
because  a  movie  will  not  work.  We  are  talking  about  people  losing 
money,  or  losing  their  winnings  if  the  system  breaks  down.  How  do 
you  handle  that? 

Mr.  Hirst.  Mr.  Chairman,  I  would  reemphasize  the  point  that  I 
made  earlier,  and  that  is  that  Northwest  and  the  other  airlines 
that  would  have  the  right  to  use  systems  in  this  way  are  in  the 
airline  business. 

We  are  in  the  business  of  providing  transportation  and  appealing 
to  a  wide  range  of  customer  groups,  and  we  cannot  afford  to  let  a 
system  like  this  operate  in  a  way  that  would  offend  any  substantial 
block  of  people,  so  we  have  thought  about  various  ways  to  control 
the  system  so  that  it  does  not  have  a  negative  impact. 

One  thing  we  can  do,  for  example,  is  to  put  limits  on  the  amount 
of  money  that  people  could  lose  over  time  in  the  course  of  a  flight, 
and  to  keep  that  number  small  enough  so  that  vou  do  not  get  the 
kind  of  reaction  that  people  seem  to  be  concerned  about.  We  control 
the  system  itself  from  a  central  computer,  so  as  I  think,  Mr.  Wil- 
kins  said,  you  can  black  out  individual  sets  so  that  they  do  not 
have  this  capability. 

The  sets  themselves,  the  World  Link  system,  is  an  interactive 
video  system.  It  has  been  certificated  by  the  FAA  as  safe,  but  if  we 
add  the  capability  of  gaming,  it  will  have  to  go  back  to  the  FAA 
for  a  recertification  so  the  FAA  will  get  a  chance  to  take  a  second 
look. 

We  are  confident  about  how  that  will  come  out.  We  do  not  think 
that  the  problems  that  Ms.  Maki  described  are  real  problems.  My 
reaction  in  hearing  this  list  of  horribles  was  that  you  could  make 
those  same  arguments  about  serving  alcohol  on  board  planes. 

Senator  Ford.  This  is  in  addition  to  alcohol. 

Mr.  Hirst.  It  is. 

Senator  Ford.  Of  course,  you  will  not  let  us  smoke  too  much  any 
more,  and  that  gives  me  a  fit. 
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Mr.  HmsT.  And  you  know,  safety  arguments  were  made  about 
the  elimination  of  smoking.  The  fear  was  that  crazed  smokers  cut 
off  from  the  nicotine 

Senator  Ford.  Oh,  I  understand  that. 

Mr.  Hirst  [continuing].  That  has  not  happened.  That  is  because 
smokers  have  more  self-control  than  people  give  them  credit  for,  I 
think. 

We  have  thought  about  the  technicalities  of  doing  this,  and 
again,  it  is  not  something  that  we  have  chosen  to  do.  We  do  not 
see  any  way  to  avoid  it. 

Senator  Ford.  Let  me  ask  you  this.  We  are  going  to  try  to  hold 
down  the  time  here  a  little  bit.  FAA  says  it  needs  time  to  have  an 
actual  analysis  of  a  specific,  proposed  system  before  it  can  deter- 
mine whether  there  is  any  potential  or  not,  and  I  do  not  know  how 
we  ever  get  around  to  finding  if  there  are  any  potential  problems 
if  we  go  ahead  and  approve  it,  unless  everything  has  to  be  ap- 
proved by  FAA.  If  it  is  approved  by  FAA  you  do  not  have  any  trou- 
ble at  all.  You  just  ship  it  over  there  and  they  ship  it  back. 

Mr,  Hirst.  Mr.  Chairman,  all  we  are  asking  is  that  the  Johnson 
Act  be  amended  so  that  what  really  is  a  regulatory  barrier  to  the 
competitiveness  of  American  airlines  in  international  service  be 
eliminated.  All  that  will  allow  us  to  do  then  is  to  take  this  system, 
which  is  basically  a  software  change  in  the  systems  that  have  al- 
ready been  certificated  to  the  FAA  so  that  they  can  examine  wheth- 
er this  additional  function  has  a  safety  impact. 

Senator  Ford.  Well,  let  me  ask  you  a  question.  You  are  going  to 
provide  the  vehicle  for  the  gambling  device.  Is  that  basically  it? 

Mr.  Hirst.  It  is  already  on  the  planes,  Mr.  Chairman. 

Senator  Ford.  You  are  going  to  provide  the  vehicle  for  the  gam- 
bling device.  That  is  it. 

Mr.  Hirst.  It  is  already  there. 

Senator  Ford.  Hughes  gets  all  the  money  until  it  is  paid  for. 

Mr.  Hirst.  Correct. 

Senator  Ford.  Where  does  Caesar's  come  in? 

Mr.  Hirst.  Caesar's  is  under  contract  with  Hughes. 

Senator  Ford.  So,  they  get  a  piece  of  the  action. 

Mr.  Hirst.  I  do  not  know  the  details  of  their  contract. 

Senator  Ford.  Well,  they  would  not  be  doing  it  for  the  love  of 
Hughes,  so  it  looks  like  it  is  going  to  be  a  long  time  before  you  all 
get  anything  out  of  it,  with  Hughes  taking  a  cut,  taking  all  the 
money  until  the  devices  are  paid  for.  Caesar's  has  to  have  a  cut  to 
be  taken  care  of,  so  I  worry  a  little  bit  about  that.  Even  though  you 
have  got  some  devices  on  airplanes,  it  is  not  going  to  help  you  too 
much. 

Let  me  ask  Mr.  Wilkins  who  polices  the  devices? 

Mr.  Wilkins.  What  do  you  mean  by  polices? 

Senator  Ford.  Well,  somebody  goes  broke,  the  machine  goes 
down,  somebody  raises  hell  because  he  lost  money,  the  card  would 
not  work  if  he  put  cash  up  for  it  at  the  gate  or  whatever  you  ask 
him  to  do.  Who  polices  that? 

Mr.  Wilkins.  Well,  the  equipment  itself  is  manufactured  by 
Hughes. 

Senator  Ford.  I  do  not  care  about  that.  They  all  break  down. 
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Mr,  WiLKlNS.  I  would  think  that  would  be  Northwest's  respon- 
sibility. 

Senator  Ford.  Now,  Northwest  has  to  work  on  it.  Who  polices  it? 

Mr.  WiLKiNS.  As  far  as  the  regulation-type  standpoint,  Caesar's 
World.  We  are  regulated  by  our  licenses  that  are  currently  in  the 
States,  in  New  Jersey  and  Nevada,  and  wherever  we  go  throughout 
the  world  we  have  to  operate  in  a  certain  way  to  make  sure  that 
we  do  not  deal  with  any  unsavory  people  or  do  the  wrong  thing, 
because  it  can  affect  our  licenses  back  home,  so  we  are  going  to  be 
very  critical  as  to  the  way  the  software  is  written  and  the  way  the 
operation  takes  place,  and  we  are  going  to  be  very  much  involved 
in  giving  that  input. 

Senator  Ford.  Who  turns  the  machine  off?  Who  is  responsible  for 
turning  the  machine  off? 

Mr.  WiLKiNS.  When  you  say  turn  the  machine  off 

Senator  Ford.  You  have  got  an  18-year-old  or  someone  under  21, 
or  whatever.  Who  turns  the  machine  off?  Who  is  responsible  for 
that? 

Mr.  WiLKiNS.  That  would  be  the  responsibility  of  the  airline. 

Senator  Ford.  So,  the  airline  is  responsible  for  everything  and 
you  get  a  piece  off  the  top;  for  what? 

Mr.  WiLKiNS.  For  our  expertise  in  putting  the  program  together 
and  also  the  use  of  our  name.  It  is  going  to  be  a  licensing  situation 
where  they  will  utilize  our  name,  Caesar's  World. 

Senator  Ford.  My  time  is  up,  and  I  will  go  to  Senator  Pressler, 

Senator  Pressler.  Thank  you.  I  just  wanted  to  revisit  the  issue 
we  addressed  previously,  Mr.  Chairman.  Mr.  Crandall  wrote  me  a 
letter  in  September  in  response  saying  that  they  would  provide 
slots  to  any  other  carrier  exclusive  of  Northwest  or  United.  Of 
course,  they  are  the  two  carriers  who  would  be  most  interested  in 
using  the  slots  in  Chicago,  so,  American  is  blocking  out  the  two 
who  might  wish  to  serve  Sioux  Falls-Chicago.  "Of  course,  we  would 
expect  that  carrier,  whoever  it  might  be,  to  work  with  us  to  use 
times  which  are  reasonably  convenient  for  both  companies.  The  im- 
portant point,  however,  is  that  we  feel  a  sense  of  obligation  to  you 
and  the  constituents  you  represent,  and  we  wish  to  honor  that  obli- 
gation"— ^he  is  referring  to  the  slots. 

Because  they  will  not  let  Northwest  or  United,  the  two  most  like- 
ly to  use  the  slots,  I  wrote  a  letter  to  TWA  informing  them  of  the 
available  slots,  urging  them  to  serve  Sioux  Falls.  TWA  expressed 
an  interest,  but  now  American  wants  to  change  their  offer. 

According  to  a  letter  from  Mike  Mamarch,  the  manager  of  the 
Sioux  Falls  Airport,  now  that  TWA  has  expressed  an  interest  in 
serving  Sioux  Falls,  American  will  only  allow  use  of  Chicago  slots 
if  TWA  goes  nonstop  to  Chicago.  Well,  of  course,  TWA  is  going  to 
want  to  go  St.  Louis,  Chicago,  or  some  variation  to  Sioux  Falls,  in 
a  triangle.  So,  in  my  view,  this  offer  by  Crandall  is  not  sincere  at 
all,  because  every  carrier  that  shows  an  interest,  there  is  some  way 
that  American  blocks  them  out. 

Senator  Ford.  I  might  say,  for  those  who  are  interested,  this  is 
in  response  to  the  first  panel  that  was  here  and  not  this  one. 

Mr.  HmsT.  I  was  afraid  I  was  going  to  have  to  answer  a  question 
on  that.  Senator  Pressler. 
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Senator  Ford.  If  you  want  to  tell  us  about  slots  in  Chicago,  we 
are  ready. 

Senator  Pressler.  I  would  like  to  put  several  letters  in  the 
record  to  show  that  while  Mr.  Crandall  says  they  do  have  an  obli- 
gation, but  they  will  not  let  the  two  main  carriers  who  might  be 
interested  to  use  those  slots.  Then,  when  we  have  another  carrier 
interested,  American  puts  a  restriction  on  that.  Also,  the  slot  price 
is  just  astronomical,  so  really  the  slots  are  not  available  to  Sioux 
Falls. 

Senator  Ford.  The  letters  will  be  included  in  the  record  as  if 
given. 

[The  information  referred  to  follows:] 

Letter  From  Senator  Pressler 

September  9,  1993. 
Robert  Crandall, 
AMR  Corporation,  P.O.  Box  619616 
Dallas-FoH  Worth  Airport,  TX    75261-9616 

Dear  Bob:  Earlier  today,  I  was  informed  by  Ed  Faberman  and  Diane  KoUer  of 
American  Airlines'  forthcoming  suspension  of  service  to  Sioux  falls,  South  Dakota. 
To  say  the  least,  I  am  troubled  by  this  news. 

You  will  recall  my  efforts  over  the  past  several  years  on  your  behalf  in  ureing 
the  Department  of  Transportation  (DOT)  to  take  regulatory  action  that  would  allow 
air  carrier  service  between  Chicago  OUare  and  North  and  South  Dakota.  During 
my  work  on  this  important  issue,  I  was  assured  that  American  Airlines  would  serve 
Sioux  falls,  as  weU  as  consider  adding  additional  service  in  the  state.  Yet,  now  that 
DOT  has  made  such  action  final,  American  Airlines  does  not  seem  willing  to  stand 
by  its  conunitment  of  service. 

As  I  am  sure  you  are  aware,  small  rural  states  like  South  Dakota  must  contin- 
ually struggle  to  maintain  adequate  air  service.  I  certainly  understand  economic 
projections  must  be  considered  in  future  business  operations.  However,  other  factors 
also  must  be  weighed.  How  will  American  Airlines  utilize  the  slots  that  presently 
serve  Sioux  falls?  Undoubtedly  by  serving  a  larger,  urban  center. 

Given  the  facts  that  American  Airline  has  been  serving  the  state  only  for  just  over 
one  year  and  boardings  have  been  continually  increasing  over  the  past  months,  I 
urge  you  to  reconsider  American's  suspension  of  service  to  South  Dakota.  At  the 
least,  I  hope  you  would  postpone  service  suspension.  By  doing  so,  we  could  work  to- 
gether to  ensure  American  Airlines'  service  will  provide  the  company  with  a  decent 
return  and  benefit  South  Dakotans. 

Thank  you  for  your  time  and  attention  to  this  ui^ent  matter.  I  look  forward  to 
hearing  from  you. 
Sincerely, 

Larry  Pressler, 

U.S.  Senator. 


September  20,  1993. 
Mr.  Robert  Crandall, 
AMR  Corporation,  P.O.  Box  619616 
Dallas-Fort  Worth  Airport,  TX    75261-9616 

Dear  Bob:  As  vou  well  know,  I  am  very  troubled  by  American  Airlines'  forthcom- 
ing suspension  of  service  to  Sioux  falls.  South  Dakota  in  November  1993.  I  am  writ- 
ing once  again  to  urge  you  to  reconsider  the  suspension  of  American's  air  service 
to  Sioux  falls. 

I  am  committed  to  ensuring  adequate  and  effective  air  service  for  niy  state.  The 
citizens  of  South  Dakota  need  and  deserve  ready  access  to  Chicago  O'Hare.  That  is 
why  I  worked  with  American  Airlines,  members  of  the  North  and  South  Dakota  del- 
egations, and  the  Department  of  Transportation  in  achieving  federal  transportation 
rule  changes  at  hi^  density  airports.  As  you  well  know,  access  to  Chicago  CHare's 
limited  slots  is  considered  an  extremely  valuable  commodity  to  airlines. 

American  Airlines  has  only  served  Sioux  falls  since  May  1992,  yet  boardings  have 
been  steadily  increasing  over  the  past  months.  Given  this  fact,  what  are  the  pros- 
pects for  maintaining  service  for  at  least  an  additional  six  month  period?  In  that 
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way,  South  Dakotans  would  know  that  if  American's  service  is  to  be  maintained, 
they  must  "use  it  or  lose  it."  I  stand  ready  and  willing  to  work  with  you  on  this 
ana  other  eflbrts  to  keep  American  Airlines  in  South  Dakota. 

Further,  I  am  interested  in  knowing  what  American's  promotional  and  marketing 
strategy  has  been  to  seek  passengers  from  Sioux  falls  and  the  surrounding  areas? 
As  indicated  in  the  enclosed  copy  of  a  letter  from  Donald  Kuck,  Chairman  of  the 
Sioux  falls  Regional  Airport  Authority  and  Michael  Mamach,  Executive  Director  of 
the  Sioux  falls  Regional  Airport,  concerns  have  been  raised  that  American  may  not 
have  effectively  marketed  its  air  service  to  the  surrounding  Sioux  falls  area.  I  would 
appreciate  your  comments  on  these  concerns. 

Thanks  again  for  your  time  and  consideration.  I  look  forward  to  hearing  from  you 
in  the  near  niture. 
Sincerely, 

Larry  Pressler, 

U.S.  Senator. 


letter  from  donald  w.  kuck,  chairman,  and  michael  n.  marnach,  executive 
director,  sioux  falls  regional  airport 

September  15,  1993. 

Mr.  Gerard  Arpey, 

American  Airlines,  DFW  Airport, 

Dallas,  TX    75261 

Dear  Mr.  Arpey:  We  were  very  disappointed  to  learn  last  Friday,  September  10, 
1993  that  American  Airlines  plans  to  terminate  service  to  Sioux  Falls  on  November 
14,  1993.  This  announcement  is  especially  disheartening  after  all  that  has  been 
done  both  locally  and  at  the  congressional  level  to  alter  the  landing  slot-rule  at  Chi- 
cago. 

Please  allow  us  a  few  minutes  of  your  time  to  explain  why  we  believe  American 
Airlines  should  reconsider  their  service  suspension  at  Sioux  Falls.  We  list  the  follow- 
ing reasons: 

American  Airlines  Market  Share  is  growing.  For  the  last  four  months  of  1992, 
September,  October,  November  and  December,  American's  Market  Share  at  Sioux 
Falls  averaged  7.98  percent.  In  July  1993  Your  Market  Share  was  11.2  percent  and 
in  August  it  was  11.0  percent.  Further,  Delta  Airlines  has  announced  a  service  sus- 
pension effective  April  2,  1994.  Secondly,  we  are  boarding  more  passengers  and  pro- 
viding American  more  revenue  than  Fargo,  North  Dakota  as  evidenced  by  the  first 
quarter  1993  Origin  and  Destination  Survey  provided  by  the  Department  of  Trans- 
portation. Thirdly,  and  probably  most  important  of  all,  American  has  not  given  the 
market  time  to  develop  and  has  provided  a  lukewarm  promotional  effort  at  best. 
Sioux  Falls  is  a  regional  airport  and  your  marketing  efforts  must  extend  outside 
Sioux  Fails  to  be  successful.  Surveys  have  indicated  that  approximately  50  percent 
of  our  passengers  come  from  outside  the  city  limits.  Yet  in  a  somewhat  scientific 
survey  of  travel  agents  yesterday,  where  our  office  selected  every  fifth  non-local 
travel  agency  (total  possible  of  48  in  our  trade  area  (100  miles)  yet  not  in  Sioux 
Falls)  only  3  out  of  10  had  ever  had  a  direct  visit  by  an  American  Sales  Person. 
That  is  only  a  30  percent  coverage  ratio.  What  if  that  percentage  is  applicable  across 
all  48  non-local  travel  agencies? 

Lastly,  for  the  first  quarter  of  1993  American  ran  third  in  the  Sioux  Falls  to  Chi- 
cago market.  American  has  a  superior  product  to  sell  and  we  can  understand  your 
problems  with  Southwest  Airlines  in  some  markets,  but  yield  is  very  good  in  our 
market  averaging  36  cents  per  mile  for  Sioux  Falls  to  Chicago.  American's  presence 
in  the  Sioux  Falls  market  could  be  successful  with  a  little  more  time  and  a  market- 
ing effort  that  focuses  on  Selling  your  product  to  all  travel  agencies. 

We  urge  you  to  reconsider  your  decision  and  restart  your  marketing  and  pro- 
motion efforts.  Thank  you  for  the  opportunity  to  discuss  this  matter. 
Sincerely, 

Donald  W.  Kuck, 
Chairman,  Sioux  Falls  Regional  Air- 
port Authority. 
Michael  N.  Marnach, 
Executive  Director,   Sioux  Falls  Re- 
gional Airport  Authority. 
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Letter  From  Senator  Pressler 

October  15,  1993. 

Mr.  William  R.  Howard, 
Trans  World  Airlines,  Inc. 
Mount  Kisco.  NY    10549 

Dear  Mr.  Howard:  As  ranking  member  of  the  Senate  Aviation  Subcommittee,  I 
am  very  concerned  with  the  problems  affecting  our  nation's  airline  industry.  I  stand 
ready  to  work  with  you  and  other  industry  leaders,  as  well  as  Congress  and  the  Ad- 
ministration, in  efforts  to  alleviate  the  quagmire  of  difflculties  burdening  commer- 
cial air  carriers. 

At  the  same  time,  I  am  committed  to  ensuring  adequate  and  effective  air  service 
for  my  home  state  of  South  Dakota.  Communities  in  my  state  continually  struggle 
to  maintain  efficient  air  service.  Most  recently,  American  Airlines  announced  plans 
to  suspend  service  between  Sioux  falls  and  Chicago  O'Hare  International  Airport. 
This  leaves  our  state's  largest  city — the  nation's  number  one  city  according  to  the 
September  1992  issue  of  Money  magazine — with  service  from  only  two  major  air  car- 
riers. 

I  realize  that  economics  is  the  primary  concern  of  you  and  your  competitors.  I  do, 
however,  believe  that  South  Dakota  offers  a  unique  blend  of  tourism  and  business 
opportunities  that  make  it  a  prime  target  for  service  by  an  airline  attempting  to  im- 
prove its  revenues.  Enclosed  Is  an  economic  development  package  that  provides  an 
overview  of  South  Dakota's  many  attributes,  ranging  from  tourism  to  business  op- 
portunities. 

Also  included  is  a  copy  of  a  letter  sent  to  me  by  Robert  Crandall,  Chief  Executive 
Officer  of  American  Airlines.  In  that  letter,  he  offers  to  work  with  me  to  assist  al- 
most any  carrier  interested  in  serving  the  Sioux  Falls,  to  Chicago  O'Hare  route.  I 
hope  you  will  consider  carefully  the  merits  of  serving  the  Sioux  falls  market  given 
the  access  you  could  have  to  Chicago  O'Hare. 

Thank  you  for  your  time  and  consideration  to  this  important  matter.  If  I  can  be 
of  any  assistance,  please  do  not  hesitate  to  contact  me.  I  look  forward  to  hearing 
from  you  soon. 
Sincerely, 

Larry  Pressler, 

U.S.  Senator. 


letter  from  michael  n.  marnach,  executive  director,  sioux  falls  regional 

airport  authority 

October  27,  1993. 

Mr.  Edward  P.  Faberman, 
American  Airlines,  Inc. 
Washington,  DC    20036 

Dear  Ed:  I  very  much  enjoyed  our  conversation  last  Friday,  October  22.  I  was 
somewhat  dismayed  to  learn,  now  that  TWA  has  expressed  some  interest  in  re-en- 
tering our  market,  American  will  only  allow  use  of  the  Chicago  slots  if  TWA  goes 
non-stop  to  Chicago.  The  reality  of  air  service  at  Sioux  Falls  next  year  is  that  there 
will  only  be  two  major  jet  carriers.  This  is  a  reduction  from  three  major  jet  carriers 
when  American  started  service  in  May  of  1992. 

Again,  TWA  once  again  has  expressed  some  interest  in  our  market  for  1994.  They 
are  very  much  interested  in  receiving  similar  treatment  like  American  received,  that 
being  help  with  Chicago  slots. 

Your  initial  price  on  the  value  of  the  slots  at  8  Million  Dollars  is  substantial.  You 
also  said  American  is  not  selling  slots  at  Chicago.  Can  TWA  rent  or  lease  these 
landing  rights  for  a  specific  period  of  time  and  what  is  the  price? 

We  trust  American  Airlines  will  help  the  Sioux  Falls  area  as  we  helped  American 
only  a  few  short  months  ago.  American  has  some  responsibility  in  this  issue  to  the 
community  of  Sioux  Falls.  We  think  you'll  agree  that  communities  like  Sioux  Falls 
must  work  hard  to  retain  quality  air  service.  I  await  your  response.  Thank  you. 
Sincerely, 

Michael  N.  Marnach, 

Executive  Director. 
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letter  from  a.n.  worrell,  staff  assistant,  executive  office,  american 

airlines 

October  14, 1993. 

Senator  Larry  Pressler, 

U.S.  Senate. 

Washington.  DC    20510-4101 

Dear  Senator  Pressler:  Your  letter  to  Mr.  Crandall  crossed  in  the  mail  with 
our  response  to  Mr.  Kuck  and  Mr.  MsuTiach.  I  have  attached  a  copy  of  the  letter 
Gerard  Arpey,  Senior  Vice  President  of  Planning,  sent  them  last  week.  We  share 
your  disappointment  over  the  discontinuation  of  service  between  Sioux  Falls  and 
Chicago,  for  we  too  were  hoping  it  would  be  a  success. 

It's  very  true  that  in  todajrs  environment  we  don't  have  the  patience  that  we 
might  have  had  in  the  past  with  a  poor  performing  route.  Whereas  we  formerly 
might  have  had  the  luxury  of  "growing"  such  a  market,  our  current  operating  strat- 
egy— what  you  might  have  heard  referred  to  in  the  press  as  the  "transition  plan" — 
stresses  the  elimination  of  weakness  and  the  enhancement  of  strengths.  We  simply 
cannot  afford  to  drain  our  resources  when  they  can  be  better  utilized  elsewhere. 

Senator  Pressler,  again,  I  am  truly  sorry  that  we  must  suspend  the  convenient 
nonstop  service  you  and  your  constituents  have  come  to  expect  when  flying  from 
Sioux  Falls.  I  hope  we  will  have  your  understanding  and  your  continued  support. 
We  do  value  both. 
Yours  truly, 

Ms.  A.N.  Worrell, 
Staff  Assistant.  Executive  Office. 


letter  from  GERARD  J.  ARPEY,  SENIOR  VICE  PRESIDENT,  PLANNING,  AMERICAN 

airlines 

October  5,  1993. 

Mr.  Donald  W.  Kuck,  Chairman, 
Mr.  Michael  N.  Marnach,  Executive  Director, 
Sioux  Falls  Regional  Airport  Authority. 
Sioux  Falls.  SD    57104 

Dear  Messrs.  Kuck  and  Marnach:  This  is  in  response  to  your  recent  letter  ask- 
ing for  some  explanation  about  our  recent  decision  to  terminate  service  between 
Sioux  Falls  and  Chicago.  As  you  can  imagine,  American  began  service  to  Sioux  Falls 
with  the  expectation  that  we  would  become  a  major  participant  in  the  local  air  trav- 
el market  while  simultaneously  earning  a  reasonable  profit. 

Unfortunately,  our  performance  has  just  not  measured  up  to  these  expectations 
and  we  see  little  hope  of  ever  earning  sustainable  profits.  Consider  the  following: 

•  In  the  15  months  since  start-up,  we  have  lost  over  $5  million  serving  Sioux 
Falls. 

•  While  the  losses  have  diminished  recently,  we  still  lost  nearly  $500  thousand 
during  the  peak  summer  months  of  June  and  July. 

•  Our  load  factor  for  the  first  8  months  of  1993  averaged  only  36  percent,  and 
failed  to  reach  50  percent  during  this  past  summer. 

•  We  have  been  unable  to  overcome  United's  traffic  advantage  to  Chicago.  During 
June,  which  is  the  latest  competitive  information  available:  American's  47  percent 
load  factor  was  well  below  United's  82  percent  load  factor;  American  averaged  46 
passengers  per  operation  versus  United's  98. 

Perhaps  some  of  this  is  a  result  of  what  you  define  as  a  "lukewarm  promotional 
effort."  However,  you  must  understand  that  we  simply  cannot  call  on  every  travel 
agent  in  the  vicinity  of  Sioux  Falls.  We  tried  to  focus  our  attention  on  the  agents 
and  corporate  customers  whom  we  felt  provided  us  with  the  greatest  opportunity  for 
success.  It  is  very  much  a  judgment  call,  and  I  am  willing  to  concede  that  we  could 
have  done  things  differently. 

I  think,  however,  that  you  must  agree  with  us  that  our  results  were  substantially 
below  sustainable  levels.  In  this  economy,  American  Airlines  simply  cannot  continue 
accepting  these  negative  results.  It  appears  that  we  overestimated  our  chance  of 
success  when  we  first  entered  the  market.  This  has  forced  us  to  make  a  very  dif- 
ficult decision  to  cancel  the  service  before  we  lose  even  more  money. 
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I  appreciate  the  opportunity  to  share  with  you  some  of  the  items  we  considered 
in  deciding  to  terminate  flints  to  Sioux  Falls.  We  are  truly  disappointed  that  we 
were  unsuccessful  in  capturing  enou^  traflic  to  keep  flying. 
Sincerely, 

G.J.  Arpey. 

Senator  Pressler.  Let  me  ask  a  question  of  this  panel  on  safety. 
I  am  very  concerned  about  safety.  I  want  to  hear  if  this  proposed 
gambling  will  have  any  effect  on  safety? 

Mr.  Hirst.  If  I  could  take  a  crack  at  it,  Senator,  I  do  not  see  the 
safety  problem  here.  The  systems  themselves,  these  interactive 
video  systems,  have  already  been  certificated  by  the  FAA  as  safe. 
All  that  we  are  talking  about  is  making  a  software  addition  that 
would  allow  some  additional  games  to  be  accessed. 

I  suppose  the  specter  that  is  sort  of  held  up  here  is  that  some- 
body loses  a  lot  of  money  and  becomes  disruptive,  but  we  can  con- 
trol that  at  the  airline  level  by  controlling  the  betting  limits  and 
the  overall  limits  of  amounts  of  money  that  can  be  put  in  play  or 
lost,  and  we  will  do  that  to  make  sure  that  there  is  not  this  kind 
of  disruption.  We  have  absolutely  the  greatest  interest  of  any  play- 
er on  the  field  of  minimizing  disruption  of  our  flights. 

Senator  Pressler.  Do  you  have  anything  to  say  on  safety? 

Ms.  Maki.  I  am  not  sure  how  the  machines  shut  down.  If  there 
is  a  safety  problem,  how  do  you  shut  the  machines  down  so  that 
you  can  get  the  attention  of  the  passengers? 

Mr.  Hirst.  The  machines  are  controlled  from  a  central  point. 
There  is  a  central  point  of  control,  and  they  are  all  controlled  by 
a  central  computer  on  the  aircraft,  and  so  they  can  be  shut  down 
by  flicking  a  switch.  It  is  not  a  complex  operation.  It  is  no  different 
than  shutting  down  a  movie  that  is  in  flight. 

Ms.  Maki.  Who  flips  the  switch? 

Mr.  Hirst.  The  flight  attendant,  but  the  flight  attendants  per- 
form many  related  functions. 

Senator  Pressler.  I  have  some  additional  questions  for  this 
panel  for  the  record,  but  I  would  say  to  Mr.  Landry,  I  want  to  sub- 
mit a  written  question  that  he  can  respond  to  regarding  the  first 
topic  we  discussed.  In  view  of  the  letters  and  the  slot  issue,  how 
can  they  possibly  say  that  the  slot  offer  is  valid. 

I  do  not — unless  I  am  misreading  these  letters,  I  do  not  like  the 
airlines  to  misrepresent  that  they  are  offering  the  slots  to  serve  a 
small  town  when  in  fact,  they  will  find  a  new  obstacle  to  prevent 
any  other  carrier  from  using  those  slots.  After  all  they  have  blocked 
out  Northwest  and  United,  the  two  most  likely  to  want  to  utilize 
those  slots  and  now  are  going  to  prevent  TWA  from  using  the  slots. 
I  would  like  Mr.  Landry's  written  response  to  this  matter. 

Senator  Ford.  Senator  Dorgan. 

Senator  Dorgan.  Mr.  Chairman,  thank  you  very  much.  May  I 
ask  unanimous  consent  to  include  in  the  hearing  record  under  the 
previous  discussion  a  resolution  by  the  Airports  Council  Inter- 
national in  support  of  the  60-day  notification? 

Senator  Ford.  Without  objection,  it  will  be  included  in  the  record 
as  if  given. 

[The  information  referred  to  follows:] 


42 

ACI-NA  RESOLUTION— ACI-NA  POLICY  SUPPORTING  60-DAY  AIR  SERVICE  TERMINATION 

NOTICE  TO  SMALL  AIRPORTS 

Whereas,  the  Essential  Air  Service  (EAS)  program  established  under  section  419 
of  the  Federal  Aviation  Act  of  1958  requires  airlines  that  terminate,  suspend,  or  re- 
duce air  service  at  designted  U.S.  EAS  sites  (communities  with  two  or  fewer  car- 
riers) must  provide  90  days  prior  notification  to  these  airports  and  the  communities 
thev  serve;  and. 

Whereas,  U.S.  airports  serving  small  communities  and  rural  areas  experience  se- 
vere economic  impacts  when  airline  services  are  terminated;  and. 

Whereas,  U.S.  airports  serving  small  communities  and  rural  areas  reauire  dif- 
ferent notification  prior  to  airline  service  termination  to  enhance  their  ability  to  se- 
cure comparable  replacement  air  service; 

Now,  Therefore  Be  It  Resolved  by  the  United  States  Members  of  the  Airports 
Council  International-North  America: 

ACI-NA  supports  amending  Section  902  of  the  Federal  Aviation  Act  to  re- 
quire air  earners  to  provide  a  minimum  of  60-day  written  notification  prior  to 
terminating  sei-vice  from  and  small-  and  non-hub  airports  (less  than  1,250,000 
emplanements)  and  are  served  by  three  or  fewer  part  121  and  or  part  135  car- 
riers. 

ACI-NA  supports  the  Secretary  of  Transportation  not  applying  such  notifica- 
tion requirement  for  terminations  under  the  following  circumstances: 

•  Changes  in  service  made  for  seasonal  purposes  only;  and 

•  Start-up  services  where  a  contractual  arrangement  has  been  made  between 
the  carrier  and  the  local  airport  authority — the  contract  must  include  an  agree- 
ment between  the  carrier  and  the  local  airjwrt  about  circumstances  under 
which  the  airline  may  discontinue  the  new  service. 

Adopted  at  the  General  Membership  Business  Meeting  of  the  Airports  Council 
International-North  America  Region  on  October  13,  1993. 

Senator  Dorgan,  Let  me  ask  Mr.  Hirst  a  couple  of  questions 
about  this.  This  is  a  subject  with  which  I  am  not  particularly  famil- 
iar, but  could  you  describe — ^you  are  saying  this  is  a  competitive 
issue,  when  you  fly  in  competition  for  the  airline  passenger  service 
or  business  and  the  competition  can  offer  certain  kinds  of  gaming 
and  you  cannot.  Can  you  describe  the  competitive  circumstance  to 
me? 

Mr.  Hirst.  That  is  exactly  right.  Senator  Dorgan.  The  problem 
is  that  the  Johnson  Act  prohibits  American-registered  airlines  from 
carrying  gaming  equipment  in  domestic  and  international  com- 
merce. It  does  not  apply  to  airlines  or  aircraft  that  are  registered 
abroad,  so  what  that  means — of  course,  we  are  only  talking  about 
international  flights  here,  but  what  that  means  is  that  inter- 
national airlines  coming  into  the  United  States  and  flying  out  of 
the  United  States  can  offer — once  they  install  these  interactive  sys- 
tems can  offer  gaming  on  them,  and  American  carriers  cannot. 

What  we  believe  will  happen,  and  we  have  had  this  verified  by 
Roberts,  Roach  and  Associates,  an  aviation  consulting  firm,  is  that 

f)assengers,  some  passengers  will  book  away  from  American  air- 
ines  onto  foreign  airlines;  passengers  who  otherwise  would  have 
flown  on  Northwest  or  United  or  Delta,  or  any  of  the  carriers  serv- 
ing international  destinations,  simply  to  gain  access  to  this  addi- 
tional amenity. 

And  what  we  are  asking  is  for  the  Johnson  Act  to  be  amended, 
to  allow  us  to  meet  that  kind  of  competition  in  the  same  way  that 
cruise  ships  were  able  to. 

Senator  Dorgan.  Does  that  kind  of  competition  now  exist,  or  is 
it  simply  prospective? 

Mr.  Hirst.  No  sir.  It  is  prospective,  but  it  is  immediate.  The  sys- 
tems are  being  installed  very  quickly.  Virgin  Atlantic,  which  com- 
petes with  Northwest,  for  example,  between  London  and  Boston, 
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has  established  a  goal  of  December  of  this  year  for  having  these 
systems  in  operation;  and  at  that  point,  if  we  do  not,  they  will  have 
an  advantage,  vis-a-vis  a  block  of  customers  on  that  route.  And 
they  will  capture  some  customers  from  us. 

And  what  we  have  found  in  the  airline  business  is,  when  you  lose 
a  customer,  it  is  very  difficult  to  win  him  back.  You  lose  him  for 
one  reason,  he  gains  allegiance  to  the  carrier  that  he  is  flying,  and 
he  stays  with  that  carrier  for  some  period  of  time.  So,  it  is  a  phe- 
nomenon that  happened,  for  example,  with  frequent-flyer  programs 
and  with  any  number  of  other  programs. 

So,  we  are  concerned  about  the  timing  of  it.  Singapore  Airlines, 
which  competes  with  us  across  the  Pacific,  is  apparently  shooting 
for  a  February  1994  commencement  date. 

Senator  DORGAN.  I  am  not  familiar  with  the  cruise  ship  provi- 
sion, except  that  I  know  that  we  changed  the  law  last  year. 

When  we  changed  the  law  to  allow  American  cruise  ships  in 
international  waters  to  allow  gaming  devices,  I  guess  we  did  that 
in  order  to  allow  them  to  compete  against  foreign  ships  that  were 
allowing  gaming.  Was  that  a  prospective  situation  then?  Or  were 
the  foreign  ships  actually  engaged  in  gaming,  and  we  simply 
evened  it  up,  at  that  point? 

So,  in  this  case,  foreign  carriers  are  not  yet  flying  with  gaming 
devices,  but  clearly  are  going  to? 

Mr.  HmsT.  They  clearly  are  going  to;  and  we  are  simply  seeking 
the  right  to  do  it;  if  they  do. 

Senator  DoRGAN.  My  last  question:  How  prevalent  will  this  be? 
Do  you  expect  what  happened  with  frequent  flyers — of  course,  ev- 
erybody got  involved  with  frequent  flyers,  and  it  did  become  a  sig- 
nificant change  in  the  pattern  of  use  of  airlines — do  you  expect 
internationally,  at  least,  when  one  carrier  starts,  that  virtually  all 
of  the  carriers  or  many  of  the  carriers  will  engage  in  this? 

Mr.  Hirst.  We  do.  If  it  turns  out  to  be  appealing  to  some  block 
of  customers,  and  if  it  provides  you  with  a  competitive  disadvan- 
tage, then  you  will  do  it  if  you  are  an  airline.  So,  we  would  antici- 
pate the  foreign  carriers,  which  have  the  freedom  to  do  this  be- 
cause it  is  simple  to  do  from  a  technical  standpoint,  once  the  inter- 
active video  systems  are  on  board,  we  would  expect  them  to  do  it 
quickly. 

Right  now,  the  only  reason  it  has  not  been  done  is  because  not 
all  carriers  have  installed  the  systems,  and  the  software  develop- 
ment has  not  been  completed.  But  that  should  occur  fairly  quickly. 

Senator  Dorgan.  Is  the  profile  of  the  international  traveler  an 
extraordinary  profile,  from  the  standpoint  of  gambling  potential? 

Mr.  Hirst.  I  do  not  think  so.  But  I  think  it  appears  that  there 
are  a  fair  number  of  people,  whether  they  are  international  or  do- 
mestic, who  are  interested  in  gambling.  And  it  is  simply  an  activity 
that  has  some  appeal.  And  when  you  are  sitting  in  an  airline  seat 
for  9  hours,  as  you  might  be  on  a  trans-Pacific  flight,  that  sort  of 
activity  will  have  an  appeal  to  a  certain  number  of  people.  It  is 
really  that  simple. 

Senator  Dorgan.  Thank  you,  Mr.  Chairman. 

Senator  Ford.  Senator  Bryan. 
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Senator  Bryan.  Thank  you  very  much,  Mr.  Chairman.  Let  me, 
if  I  may,  Mr.  Hirst,  begin  wdth  you;  and  try  to  put  this  issue  in 
some  perspective. 

As  I  understand  your  testimony,  you  are  asking  the  Congress  to 
remove  a  statutory  impediment  that  is  under  the  current  law,  the 
Johnson  Act.  If  FAA  tomorrow  said  to  you,  "We  think  this  is  fine; 
there  is  no  safety  issue.  We  have  taken  a  look  at  every  aspect  of 
this  thing."  Under  the  current  law,  you  are  precluded  by  reason  of 
an  act  of  Congress.  Am  I  correct? 

Mr.  Hirst.  That  is  exactly  right. 

Senator  Bryan.  So,  if  you  were  able  to  get  the  Johnson  Act 
amended,  you  would  then  go  to  the  FAA  and  have  to  go  through 
whatever  certification  process  it  would  think  appropriate  in  terms 
of  safety  or  any  other  related  issue? 

Mr.  Hirst.  That  is  correct. 

Senator  Bryan.  My  understanding,  further,  is  that  the  video 
equipment,  that  the  electronics  are  presently  being  employed,  you 
have  had  a  couple  of  photographs  that  you  passed  out  to  the  com- 
mittee— Mr.  Chairman,  if  they  are  not  made  a  part  of  the  record, 
I  would  like  to  ask  that  consideration — one  is  the  World  Link  dis- 
play, the  other  is  what  appears  to  be  a  first-class  passenger  cabin, 
and  the  third  appears  to  be  the  tourist  section  of  the  passenger 
cabin.  I  do  not  know  how  you  characterize  it. 

[The  pictures  may  be  found  in  the  committee's  files.] 

Senator  Bryan.  My  understanding,  with  respect  to  video  shop- 
ping, Nintendo  games,  movies,  that  type  of  equipment  has  already 
been  improved  as  part  of  this  World  Link  network.  Am  I  correct? 

Mr.  Hirst.  It  has  been  certificated  by  the  FAA;  yes,  sir. 

Senator  Bryan.  So,  what  you  would  need,  if  the  law  were 
changed,  would  be  to  get  approval  through  FAA  to  have,  in  effect, 
a  software  program  for  the  gaming  option,  to  be  incorporated  into 
this  overall  video  equipment? 

Mr.  Hirst.  That  is  correct,  sir. 

Senator  Bryan.  Ms.  Maki,  let  me  ask  you  a  question,  if  I  may. 
You  have  expressed  a  concern  that  is  important  to  all  of  us,  and 
that  is  the  safety  issue.  Have  you  had  a  chance  to  visit  with  any 
of  the  people  who  are  currently  going  to  be  introducing  the  video 
nongaming  aspect? 

Ms.  Maki.  No,  I  have  not. 

Senator  Bryan.  So,  I  take  it  that  your  concerns  would  be  the 
same,  with  respect  to  that  aspect  as  well? 

Ms.  Maki.  Right. 

Senator  Bryan.  It  is  not  just  gaming,  but  the  movie  option,  the 
Nintendo;  in  effect — I  do  not  know  whether  you  have  seen  the  pic- 
tures. 

Ms.  Maki.  No,  I  have  not. 

Senator  Bryan.  This  is  what  I  am  told  it  looks  like,  and  you  can 
see,  it  is  presently  displayed  for  movies,  shopping,  games,  surveys, 
that  type  thing. 

Ms.  Maki.  It  is  the  same  type  of  thing  that  telephones  are 
hooked  up  to  nowadays,  I  believe. 

Senator  Bryan.  There  is  some  amazing  technology  out  there.  I 
think  it  is,  but  I  am  not  sure  that  I  have  the  answer  to  that. 
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Mr.  Hirst,  how  do  you  respond  to  Ms.  Maki's  concerns  about  the 
safety,  the  possibility  of  disruption,  the  compHcations  if  the  equip- 
ment fails,  the  limitations?  There  is  a  disagreement  about  a  payoff, 
or  something  like  that.  How  do  you  respond  to  those  concerns? 

Mr.  Hirst.  Well,  Senator,  I  thought  her  concerns  fell  into  two 
categories:  Some  apply  to  the  systems  as  a  whole,  the  weight  of  the 
systems,  and  things  of  that  nature.  Those  concerns,  the  FAA  has 
addressed.  She  may  not  agree  with  the  FAA's  conclusion,  but  the 
FAA  has  concluded  that  the  systems  themselves  post  no  safety 
risk. 

She  raised  a  number  of  concerns  about  gambling,  as  an  activity. 
And  those  concerns,  I  would  respond  to  in  two  ways:  One,  frankly, 
I  thought  they  were  overblown.  I  have  heard  these  arguments 
about  virtually  every  activity  that  could  go  on,  on  an  aircraft.  As 
I  mentioned  earlier,  similar  arguments  were  made  when  the  air- 
lines, or  the  Congress  mandated  that  the  airlines  eliminate  smok- 
ing, and  they  have  not  materialized. 

But,  to  the  extent  that  they  have  merit:  We  retain  the  ability  to 
control  how  the  systems  operate,  and  our  interest  is  in  operating 
an  airline;  that  is,  a  transportation  system.  We  cannot  allow  this 
activity  to  become  disruptive  in  a  way  that  would  offend  pas- 
sengers, or  we  will  lose  passengers.  So,  we  will  manage  the  process 
responsibly. 

Senator  Bryan.  Now,  I  know  some  have  had  some  concerns,  and 
part  of  Ms.  Maki's  testimony,  as  you  point  out,  raises  the  concern 
about  gaming. 

Am  I  correct  that,  whether  we  like  it  or  not,  at  least  the  foreign 
carriers,  the  ones  tnat  are  going  to  be  competing  for  you  on  the 
international  routes,  at  least  a  couple  of  those  have  indicated  that 
they  are  going  to  make  that  option  available?  So,  we  have  literally 
crossed  the  divide  on  that  issue? 

Mr.  Hirst.  Yes,  sir.  We  do  not  have  the  ability,  I  think,  standing 
here,  to  prevent  gambling  from  occurring  on  international  flights, 
because  foreign  carriers  are  going  to  introduce  it. 

Senator  Bryan.  So,  whatever  one's  view  might  be  on  gaming,  op- 
position to  amending  the  Johnson  Act  will  not  prevent  its  occur- 
rence on  international  routes  for  foreign  carriers? 

Mr.  Hirst.  That  is  correct;  exactly  right. 

Senator  Bryan.  And  so  you  framed  this  issue,  and  Senator  Dor- 
gan's  questions  were  on  point  on  that,  I  think,  in  terms  of  the  com- 
petitive. Your  competition  is  going  to  have  it.  It  is  an  intensely 
competitive  environment.  If  you  do  not,  you  can  lose  market  share? 

Mr.  Hirst.  That  is  exactly  right. 

Senator  Bryan.  And  that  is  the  nature  of  your  concern? 

Mr.  Hirst.  Yes,  sir. 

Senator  Bryan.  Mr.  Chairman,  I  thank  you. 

Senator  Ford.  Senator  Exon. 

Senator  ExoN.  Mr.  Chairman,  thank  you  very  much. 

I  believe  it  is  very  clear,  then,  that  the  basic  thrust  that  you,  Mr. 
Hirst,  and  the  people  who  are  supporting  this,  simply  say — and 
have  made  a  pretty  good  case  here  trom  the  part  of  the  testimony 
that  I  have  heard — that  with  the  difficulties  that  the  American  air- 
line industry  are  facing,  generally,  if  foreign  carriers  are  ^oing  to 
be  offering  tnis  service,  then  you  are  fearful  of  the  penetration  tnat 
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they  might  take  advantage  of;  therefore,  making  you  less  competi- 
tive. And  that  passengers  would  be  going  over  to  some  foreign  air- 
line; because  they  could  fly  to  London  and  gamble,  if  they  wanted 
to? 

That  is  basically  the  thrust  of  your  question?  You  are  simply  say- 
ing this  is,  to  some  extent,  a  partial  matter  of  continued  survival 
of  our  healthy  airline  industry  in  America,  that  we  are  very  much 
concerned  about  on  this  subcommittee?  That  is  right? 

Mr.  Hirst.  Senator,  you  can  imagine,  for  example,  how  serious 
a  competitive  situation  it  would  be,  if  American  carriers  were  pro- 
hibited from  serving  Kentucky  bourbon  on  international  flights;  but 
foreign  carriers  were  able  to  do  it.  We  would  lose  passengers  right 
and  left. 

Senator  Ford.  You  have  gone  to  meddling  now,  Mr.  Hirst. 
[Laugh  ter.l 

Senator  ExON.  What  I  am  saying  is,  if  that  is  a  given,  let  us  as- 
sume that  that  is  accurate,  it  seems  to  me  that  likewise  we  could 
address  this  problem  by  simply  refusing  landing  rights  to  any  for- 
eign carrier  that  comes  into  the  United  States  with  video  gaming 
devices  onboard.  Would  that  not  solve  the  problem  that  vou  allude 
to  as  unfair  competition?  If  we  kept  your  competition  from  doing 
it,  also? 

Mr.  Hirst.  I  thought  about  that,  Senator.  And  if  there  were  an 
easy  way  to  do  that,  that  would  be  a  good  response.  I  see  two  prob- 
lems with  it. 

One  is  that  American  airlines  compete  with  foreign  carriers,  not 
only  to  and  from  the  United  States,  but  also  in  fifth  freedom  mar- 
kets. 

For  example,  we  serve  at  Northwest,  and  United  does  as  well, 
points  from  Japan  into  Asia,  and  back  and  forth;  Delta  in  Europe 
serves  a  number  of  fifth  freedom  markets  beyond  Frankfurt.  And 
so,  one  would  have  to  prohibit,  in  order  to  really  create  a  level 
playing  field,  one  would  have  to  prohibit  landing  rights  to  foreign 
carriers  that  provided  gaming  facilities  virtually  anywhere  on  their 
system,  that  competed  with  American  carriers.  And  that  sort  of 
broad  reach,  it  seems  to  me,  would  create  bilateral  treaty  problems, 
and  ultimately,  potentially,  diplomatic  problems,  between  the  Unit- 
ed States  and  the  foreign  governments  whose  flights  we  were  try- 
ing to  affect. 

Senator  ExoN.  Well,  let  me  see  if  I  can  understand  this.  Let  us 
say  we  prohibited  a  TWA  airplane  from  taking  off  from  San  Fran- 
cisco or  Seattle.  You  are  in  one  of  those  two  places,  or  in  both;  is 
that  right? 

Mr.  Hirst.  Northwest  is,  yes. 

Senator  ExoN.  You  are  in  both? 

Mr.  Hirst.  Right. 

Senator  ExoN.  You  could  not  gamble  enroute  from  San  Francisco 
to  Tokyo.  But  then,  if  the  plane  went  on  from  Tokyo  on  to  Singa- 
pore, could  we  not  solve  that  problem  by,  if  we  wanted  to,  saying 
you  could  compete  on  that  leg  from  Tokyo  to  Singapore,  but  not  on 
the  leg  back  and  forth  between  here,  the  United  States,  and  Tokyo? 
Would  that  solve  the  problem? 

Mr.  Hirst.  The  Congress  can  amend  the  Johnson  Act  in  any  way 
that  it  chooses  to  do.  1  just  think  that,  if  you  get  into  a  sort  of  a 
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tit-for-tat  relationship  or  regime  with  all  the  foreign  carriers  that 
are  serving  the  United  States,  and  basically  say  we  are  goin^  to 
deny  you  landing  rights  unless,  or  if,  you  seek  to  offer  gaming  mto 
or  out  of  the  United  States,  that  you  are  likely  to  create  diplomatic 
issues  in  a  variety  of  contexts. 

That  is  just  my  own  judgment;  but  that  is  what  it  is. 

Senator  EXON.  So,  what  you  are  really  saying  is,  we  are  dealing 
in  international  law  and  international  travel;  and — as  you  make  it 
very  clear — if  we  wanted  to  amend  the  Johnson  Act,  we  could 
amend  it  any  way  we  see  fit. 

I  guess  that  there  obviously  are  some  legitimate  concerns  on  the 
committee  about  this;  and  whether  or  not  tnat  would  go  to  the  gen- 
eral public  or  not,  I  am  uncertain.  I  guess,  though,  that  I  am  very 
sad  to  think  that  we  are  sitting  here  talking  about  keeping  our  air- 
line industry  viable  by  going  into  gambling,  or  gaming,  call  it  what 
you  will,  on  flights. 

That  is  not  unlike  what  some  of  our  States  are  experiencing 
today,  by  saying  we  have  got  to  get  into  the  gambling  or  gaming 
business  to  keep  from  raising  our  taxes.  I  do  not  know  where  you 
stop,  when  you  start  going  down  that  road. 

Mr.  Hirst.  From  our  perspective.  Senator,  it  is  another  form  of 
competition  that  we  have  to  meet,  if  we  are  to  stay  competitive.  We 
do  not  choose  those  arenas.  But  I  understand  your  concern  about 
that. 

Senator  ExoN.  My  time  is  up.  Thank  you,  Mr.  Chairman.  Thank 
you. 

Senator  DoRGAN.  Would  you  yield  on  that  point? 

Senator  ExoN.  Certainly. 

Senator  Dorgan.  If  no  one  else  were  suggesting  this,  would  a 
company  like  yours  be  initiating  it  in  international  routes? 

Mr.  Hirst.  No,  sir. 

Senator  Ford.  Senator  Stevens. 

Senator  Stevens.  Thank  you  very  much,  Mr.  Chairman.  My  un- 
derstanding is  that  this  system  works  totally  on  a  credit  card;  is 
that  correct? 

Mr.  HmsT,  Not  with  respect  to  gaming,  Senator.  Credit  cards 
cannot  be  used  to  charge  gambling  debts;  because  debts  generated, 
as  I  understand  it,  cannot  legally  oe  collected.  So,  credit  card  com- 
panies will  not  allow  their  cards  to  be  used  in  that  way. 

The  way  these  systems  are  set  up,  normally,  you  can  either  use 
a  credit  card  or  you  can  use  a  cash  card.  What  is  it  called?  A 
"smart  card,"  or  "debit  card,"  which  can  be  purchased,  once  the  sys- 
tem is  up  and  running,  at  each  station,  or  the  principal  stations 
where  we  will  operate. 

The  "smart  card"  then,  is  punched  into  the  machine — it  is  pur- 
chased for  a  certain  amount  of  money — and  then  you  can,  basically, 
buy  things  from  it,  up  to  the  amount  of  the  "smart  card."  And  then 
later,  it  can  be  cashed  in;  again,  at  the  airport,  at  a  cashier's  desk 
that  is  used  for  that  purpose. 

Senator  Stevens.  Will  those  transactions  involve  the  flight  at- 
tendants? 

Mr.  Hirst.  Richard?  What  is  the  technical  answer  to  that? 

Mr.  Anderson.  Flight  attendants  will  be  involved  on  board  the 
airplanes,  in  terms  of  collection  of  cash  and  assisting  passengers  in 
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use  of  the  video  terminals;  they  do  that  now  on  the  hardware  that 
is  in  place. 

And,  with  respect  to  turning  in  and  purchasing  the  "smart 
cards,"  that  is  done  at  the  airport,  off  the  airplane,  by  other  person- 
nel assi^ed  by  Hughes,  to  manage  both  the  duty-free  goods  sales, 
the  retail  merchandise  sales,  and  the  purchase  and  redemption  of 
these  "smart  cards." 

Senator  Stevens.  Let  me  follow  up,  and  make  sure  that  I  under- 
stand. You  said  the  flight  attendants  might  be  involved  with  cash? 
For  example,  if  I  bought  a  $1,000  card  before  I  got  on  board,  and 
spent  all  of  it,  could  I  then  pony  up  another  $1,000  on  board,  and 
buy  more  cards? 

Mr.  Anderson.  Much  similar  to  what  we  do  today  on  inter- 
national flights,  where  flight  attendants  handle,  today  flight  at- 
tendants handle  all  the  transactional  pieces  of  duty-free  goods,  pur- 
chases, on  board  the  airplane;  liquor  sales  on  board  the  airplane. 
This  is  just  another  component  of  the  purser  role  that  flight  attend- 
ants have  traditionally  served  on  our  aircraft. 

Senator  Stevens.  My  experience  is  that  flight  attendants  are 
like  six-armed  paperhangers,  who  are  busy  with  all  hands  during 
the  whole  flight.  I  am  not  sure  that  this  is  a  fair  allocation  of  a 
burden.  I  might  feel  differently  if  it  was  totally  financed  off  the 
plane. 

Mr.  Hirst.  Senator,  if  I  could,  on  the  subject  of  flight  attendants? 
All  flight  attendants  at  Northwest  are  represented  by  the  Team- 
sters. They  have  asked  us  to  explain  more  of  the  details  of  the  op- 
eration of  the  system  to  them.  They  are  not  in  opposition  to  what 
we  are  asking. 

They  have  indicated  that  they  believe  that  they  will  be  able  to 
support  what  we  are  proposing;  although,  obviously,  until  we  have 
been  through  our  talks  with  them,  we  cannot  be  certain  of  that. 
But  I  am  confident  that  will  be  the  outcome  of  that. 

Senator  Stevens.  Would  this  same  card  work  if  I  wanted  to 
watch  movies  or  have  my  little  girl  play  games? 

Mr.  Hirst.  Correct. 

Senator  Stevens.  Or  if  my  wife  wanted  to  buy  a  scarf 

To  a  certain  extent,  your  smart  card  would  eliminate  some  of  the 
flight  attendants'  duties? 

Mr.  HmsT.  Correct.  We  are  going  to  have  the  smart  cards  in 
place  regardless  of  whether  we  have  gambling.  We  have  six  of 
these  systems  right  now  operating  on  our  airplanes  full  time.  And 
we  are  putting  in  place  now,  regardless  of  whether  gambling  goes 
on  the  airplanes  or  not,  a  system  where  passengers  can  buy  smart 
cards  from  flight  attendants.  Because  the  flight  attendants  will  be 
selling  duty-free  goods,  are  selling,  going  to  be  selling,  duty-free 
goods  through  these  systems  also. 

Senator  Stevens.  As  I  understand  the  machines,  you  can  handle 
everything  other  than  the  gambling  with  a  credit  card;  correct? 

Mr.  Hirst.  That  is  correct.  But  we  cannot  assume  that  all  of  our 
passengers  will  have  credit  cards.  So,  you  have  to  have  another  de- 
vice for  them  to  make  purchases  of  duty  free  goods,  just  like  we 
do  today. 

Senator  Stevens.  Mr.  Chairman,  I  came  here  to  be  involved  and 
listen  to  the  testimony  of  Mr.  Johnson  of  the  Hawaii  Department 
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of  Transportation.  I  do  support  the  petition  of  the  Hawaiians  to  try 
to  deal  with  their  most  unfortunate  situation  over  there.  Alaska 
has  a  similar  intrastate  authorization.  We  currently  do  not  use  it. 
But  I  did  want  to  make  that  statement  for  the  record  that  I  do 
think  that  the  assistance  they  seek  is  something  the  committee 
ought  to  listen  seriously  to. 

Thank  you. 

Senator  Ford.  Thank  you,  Senator  Stevens. 

I  am  beginning  to  get  concerned  now.  I  was  told  that  all  of  the 
transactions  would  be  done  off  the  airplane.  I  was  lobbied  on  that 
basis  as  was  Senator  Stevens.  And  now  we  are  being  told  that  you 
can  buy  $1,000  on  the  ground,  get  up  on  the  airplane,  lose  $1,000, 
and  then  buy  another  $1,000. 

How  much  cash  do  you  have?  How  do  you  make  that  transaction? 
I  give  the  flight  attendant  $1,000,  have  it  put  in  the  safe  up  front, 
and  have  the  pilots  sit  on  it? 

Mr.  Hirst.  Senator,  our  present  plan  is  to  impose  a  limit  of  $500 
for  gaming  in  the  coach  section  of  the  plane.  We  are  going  to  con- 
trol those  limits,  so  that  we  do  not  run  into  the  kind  of  problem 
you  are  suggesting.  But,  right  now,  as  Mr.  Anderson  indicated,  the 
smart  cards  are  sold  on  the  planes,  and  that  has  not  presented  a 
problem. 

Senator  Ford.  Well,  they  may  not  control  those  limits,  but  you 
are  not  going  to  be  in  the  kind  of  volume,  I  think,  $500  on  the 
ground  and  then  $500  more  after  you  get  up  in  the  air.  I  am  up 
to  here  with  it.  We  have  got  a  lottery.  We  have  got  ofiflrack  betting. 
We  have  got  the  lounges.  We  have  got  the  river  Doat  gamblers.  You 
can  iust  keep  on  going.  Now  you  cannot  go  anjrwhere  without  being 
stuck  with  one  of  these  gaming  things.  And  I  do  not  particularly 
think  that  this  machine  right  here  is  basically  safe  [pointed  to  pic- 
ture of  device],  if  that  is  the  way  it  is  going  to  be. 

The  machine  stays  there  in  the  seat.  I  would  have  to  get  around 
it  to  get  out.  And  so,  I  think  in  all  fairness  to  everybody  concerned 
here,  we  need  additional  work  on  safety  and  cash  being  handled. 
Well,  if  I  run  out  of  my  limit,  I  can  buy  another  smart  card,  can 
I  not? 

Mr.  Hirst.  No,  sir.  If  we  impose  a  limit,  we  can  control  at  the 
machine  how  much. 

Senator  Ford.  Well,  let  me  talk  to  Ms.  Maki  here. 

Ms.  Maki,  What  stops  a  passenger  from  giving  $500  to  another 
passenger  and  saying,  go  buy  me  a  smart  card?  And  then  you  are 
going  to  have  this  passenger  lose  more  money,  and  then  he  will  go 
to  another  passenger,  and  you  are  going  to  have  all  kinds  of  people 
upset. 

The  point  is  there  is  going  to  be  a  lot  more  cash  on  an  airplane 
with  this  system  in  place  than  there  is  now. 

Mr.  Anderson.  I  would  only  make  one  point  there.  You  should 
understand  that  on  a  fully  loaded  seven-four  going  from  Narita  to 
Seattle,  right  now,  there  are  thousands  and  thousands  of  dollars  on 
every  airplane,  because  of  in-flight  movie  sales,  duty-free  sales  and 
liquor  sales. 

Senator  Ford.  But  that  would  basically  be  done  with  a  smart 
card.  It  does  not  have  to  be  cash. 


50 

Mr.  Anderson.  Today  it  is  done  in  cash  because  we  do  not 
have — the  systems  are  just  going  in  place.  Today  you  have  flight 
attendants  handling  literally  thousands  of  dollars  on  every  one  of 
our  flights.  Because  we  have  400  passengers  buying  liquor,  buying 
movies,  buying  headsets,  and  purchasing  duty-free  goods  on  board 
the  airplane. 

Senator  Ford.  Well,  it  is  not  on  the  airplane.  They  pick  that  up 
when  they  hit  the  ground. 

Mr.  Anderson.  They  give  the  cash  to  the  flight  attendant. 

Senator  Ford.  I  think  there  is  going  to  be  a  lot  more  cash  on  air- 
planes than  you  have  now.  There  are  a  lot  of  arguments.  If  you  are 
for  it,  you  have  got  a  lot  of  good  arguments.  If  you  are  against  it, 
there  are  also  a  lot  of  good  arguments. 

I  want  to  ask  one  more  question,  and  if  anybody  else  has  any 
questions  they  can. 

Mr.  Wilkins,  what  State  will  control  you? 

Mr.  Wilkins.  Both  Nevada  and  New  Jersey. 

Senator  Ford.  For  Northwest  Airlines? 

Mr.  Wilkins.  For  anywhere  we  go;  yes. 

Senator  Ford.  For  anywhere  you  go,  those  two  States  would. 
What  if  they  have  different  jurisdictions  or  different  statutory  pro- 
visions, which  one  prevails? 

Mr.  Wilkins.  I  honestly  do  not  know.  I  think,  when  I  say  it  con- 
trols us,  we  are  regulated  by  both  of  those  States.  So,  wherever  we 
go,  if  we  do  something  wrong,  it  goes  back  to  that  State  and  we 
could  effectually  lose  our  license. 

Senator  Ford.  Well,  are  you  responsible  for  the  operation  on 
Northwest  Airlines? 

Mr.  Wilkins.  Yes. 

Senator  Ford.  And  I  just  wondered  what  State  would  prevail  if 
Caesar's  was  in  charge  of  Northwest  Airlines'  gaming. 

Mr.  Wilkins.  I  think  it  would  be  both. 

Senator  Ford.  How  can  both  be  in  charge  of  one  entity?  I  am 
sure  that  the  law  would  not  be  identical.  You  ought  to  know. 

Mr.  Wilkins.  Well,  some  of  the  regulations  are  different  in  each 
State.  Some  are  stiffer  than  others.  And  I  think  it  would  depend 
on  what  regulation  would  be  broken,  if  that  was  the  case,  as  far 
as  the  regulation  goes. 

Senator  Ford.  Well,  I  think  this  needs  a  6-month  study  or  a  3- 
month  quick  study.  There  are  so  many  questions  involved  in  this 
that  it  bothers  me.  I  am  not  trying  to  defeat  it.  I  am  trying  to  be 
helpful.  But  it  just  has  some  real  hard  problems  for  me.  We  do  not 
even  know  what  State  would  control  the  operation  or  the  airline. 

You  say  one  or  both.  Well,  you  iust  cannot  have  States  having 
the  jurisdiction  over  Northwest  Airlines  and  Caesar's  in  their  gam- 
ing. 

Senator  Bryan.  If  the  Senator  would  3^eld. 

I  believe  what  Mr.  Wilkins  is  saying  is  that  if  there  was  a  prob- 
lem that  both  New  Jersey  and  Nevada,  in  a  particular  case,  could 
sanction.  If  it  was  a  serious  problem,  they  could  literally  revoke  the 
license  to  do  business  in  each  of  those  States,  even  though  the  in- 
fraction may  deal  with  some  transgression  that  occurred  in  its  rela- 
tionship with  Northwest. 


51 

So,  if  there  was  a  major  problem  that  involved  issues  of  char- 
acter, if  there  were  issues  of  integrity,  if  there  were  issues  that 
dealt  with  the  propriety  of  the  operation,  Mr,  Chairman,  then  the 
regulators  in  New  Jersey  and  the  regulators  in  Nevada  could  take 
that  instance  to  the  licensing  authorities,  the  gaming  control  board 
and  the  gaming  commission,  and,  depending  upon  the  seriousness, 
the  license  of  Caesar's  to  do  business  in  either  or  both  of  those 
States  could  be  revoked. 

Senator  Ford.  But,  Dick,  let  me  ask  you  this,  then.  The  inter- 
national flight  lands  in  Cincinnati.  You  mean  New  Jersey  or  Ne- 
vada is  going  to  have  control  over  that  situation? 

Senator  Bryan.  What  I  meant  to  suggest,  Mr.  Chairman,  if  I  was 
not  clear,  is  that  with  respect  to  the  sanction  on  Caesar's  Palace, 
which  Mr.  Wilkins  has  indicated  is  licensed  in  both  New  Jersey 
and  in  Nevada,  each  of  those  States  or  both  of  those  States  could 
take  into  consideration  Caesar's  conduct  in  dealing  with  this  issue, 
whether  it  was  in  Cincinnati  or  Narita  or  Frankfurt  or  wherever 
it  was.  And  if  they  found  that  Caesar's  conduct  was  such  that  an 
appropriate  sanction  should  attach,  they  could  ultimately  revoke 
Caesar's  license  to  do  business  in  Nevada  or  New  Jersey,  or  could 
impose  some  fine  or  some  other  lesser  penalty. 

Mr.  Wilkins.  Mr.  Chairman,  we  are  currently  in  that  situation 
now.  We  operate  a  casino  on  a  cruise  ship  that  is  really  not  regu- 
lated by  anyone,  other  than  the  cruise  industry.  And  we  are  in  that 
position  rignt  now,  where  we  have  certain  rules  and  regulations  on 
that  ship  that  arc  commensurate  with  the  way  we  do  business  in 
Nevada  and  New  Jersey. 

Senator  Ford.  Senator  Exon. 

Senator  ExoN.  Unfortunately,  and  I  apologize  to  the  panel,  I  was 
not  here  when  you  testified.  Ms.  Maki,  I  take  it  that  at  least  one 
of  your  major  concerns  was  the  fact  that  it  might  adversely  affect 
saiety,  is  that  right,  on  the  airline? 

Ms.  Maki.  That  is  right;  yes. 

Senator  ExoN.  Have  you  had  discussions  with  airline  stewardess 
operators  who  have  served  on  foreign  carriers  which  have  had  gam- 
bling; and  have  there  been  instances  of  breakdown  or  a  partial 
break  down  in  security  as  a  result  thereof?  Or  is  this  just  a  fear 
that  you  have  if  it  continues  to  develop? 

Ms.  Maki.  Well,  we  are  affiliated  with  the  International  Trans- 
portation Workers,  Flight  Attendants,  and  we  will  discuss  this  with 
them.  We  tried  to  get  a  hold  of  those  flight  attendants  before  this 
hearing,  to  see  if  tney  have  had  any  problems,  and  they  were  at 
a  conference.  We  could  not  contact  them. 

Through  other  discussions  with  flight  attendants  on  different  is- 
sues, gambling  has  never  come  up.  I  am  not  sure  that  any  of  them 
have  gambling  on  board  their  aircraft  at  the  present  time. 

Senator  ExoN.  So  that  I  understand,  you  have  no  examples  that 
you  could  give  us  today  regarding  the  use  of  gaming  devices  ad- 
versely affecting  safety? 

Ms.  Maki.  No.  We  just  have,  from  just  normal  flights  and  in 
dealing  with  the  public  and  passengers  on  other  situations,  we  just 
feel  that  this  is  also  going  to  be  a  problem.  And  it  is  going  to  cause 
passengers  to  get  very  irritated,  and  cause  all  kinds  of  problems  on 
an  airplane. 
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Senator  ExoN.  So,  when  you  talk  about  safety,  you  are  talking 
about  passengers  becoming  unruly?  You  have  it  today,  I  suppose, 
sometimes  when  they  have  too  many  of  these  $4  drinks  on  board 
an  aircraft,  they  become  somewhat  unruly.  And  what  you  are  say- 
ing is  your  concern  about  safety  is  that  adding  gambling  on  top  of 
that  might  make  the  passengers,  individually  or  collectively,  more 
difficult  to  control  and  have  them  act  in  a  civil  manner;  is  that 
what  you  are  really  saying? 

Ms.  Maki.  That  is  part  of  it.  And  we  also  understand  on  the  DC- 
lO's,  the  oxygen  is  in  the  seat.  Where  will  that  be  moved  to?  We 
have  those  concerns  also. 

Senator  ExoN.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Senator  Ford.  Thank  you. 

It  is  going  to  be  an  interesting  day  tomorrow,  and  it  is  going  to 
be  a  long  evening  tonight. 

Thank  you. 

The  next  panel  will  be  the  Hawaiian  reregulation.  We  have  Rex 
Johnson,  director.  State  of  Hawaii  Department  of  Transportation; 
and  James  Landry  is  back  at  bat  again, 

I  believe  we  will  let  you  go  first  this  time,  Mr.  Johnson.  Mr. 
Landry  was  the  leadoflF  batter  last  time. 

STATEMENT  OF  REX  D.  JOHNSON,  DIRECTOR,  HAWAII 
DEPARTMENT  OF  TRANSPORTATION 

Mr.  Johnson.  Thank  you,  Mr.  Chairman  and  members. 

My  name  is  Rex  Johnson.  I  am  the  director  of  the  State  of  Ha- 
waii s  Department  of  Transportation.  I  appreciate  the  opportunity 
to  testify  before  your  committee  today  on  the  matter  of  what  we  be- 
lieve is  great  importance  to  the  State. 

Senator  FoRD.  Pull  the  microphone  just  a  little  closer,  please. 

Mr.  Johnson.  My  written  testimony  is  before  you  and,  with  your 
permission,  I  will  try  to  summarize  parts  of  it,  Mr.  Chairman. 

Senator  Ford.  Fine.  Your  full  text  will  be  included  in  the  record. 

Mr.  Johnson.  Thank  you,  Mr.  Chairman. 

My  statement  summarizes  Hawaii's  economic  dependence  on 
tourism  and  air  service. 

Hawaii  is  unlike  any  other  State  in  that  we  are  composed  of  six 
major  islands.  Because  of  our  unique  geographic  situation,  inter- 
island  air  transportation  is  critical  to  the  well-being  of  people  and 
our  economy. 

Our  local  interisland  carriers  are  our  highways  in  the  air.  Air 
transportation  is  only  means  of  connecting  one  county  to  the  closest 
adjoining  county.  Whereas  buses  and  trucks  and  trains  are  suffi- 
cient in  moving  goods  and  people  within  and  between  the  States 
in  the  continental  United  States,  in  Hawaii  we  depend  heavily  on 
our  air  carriers. 

Our  interisland  air  carriers  annually  transport  about  9  million 
people  and  some  150  million  pounds  of  cargo  within  the  State. 
There  is  no  surface  transportation  alternative,  except  for  that  of 
bulk  cargo  as  it  moves  on  barges  and  container  ships.  It  is  thus  ex- 
tremely important  that  our  interisland  air  carriers  remain  viable. 

For  these  reasons,  the  State  legislature  carefully  considered  and 
ultimately  passed  legislation  which,  for  a  10-year  period,  provides 
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a  $12.6  million  guarantee  program  for  Hawaii  interisland  air  car- 
ries, and  establishes  regulation  of  interisland  air  service,  pending 
enactment  of  Federal  permitting  legislation. 

While  there  is  not  any  conflict  with  respect  to  the  implementa- 
tion of  the  loan  guarantee,  legislation  enacted  by  the  State  legisla- 
ture clearly  states  that  the  statutory  provisions  of  the  regulation 
of  interisland  air  service  shall  take  effect  only  if  such  regulation  is 
permissible  under  the  laws  of  the  United  States. 

It  is  for  this  reason  that  I  ask  on  behalf  of  the  State  that  Hawaii 
be  allowed,  as  the  State  of  Alaska  is  allowed  under  current  law,  to 
establish  a  temporary  10-year  regulatory  process  for  solely  intra- 
state air  transportation  service.  The  legislation  passed  by  the  State 
legislature  is  lengthy  and  detailed,  and  I  have  attached  a  complete 
copy  to  my  testimony. 

The  act  makes  it  very  clear  that  air  carrier  regulation  would  be 
restricted  only  to  service  between  any  pair  of  points  that  are  within 
the  State  of  Hawaii. 

The  act  never  intended  to  interfere  with  or  regulate  the  connect- 
ing interisland  services  that  major  air  carriers  provide  to  and  from 
the  State  of  Hawaii.  If  we  believed  that  this  act  would  be  detrimen- 
tal or  discourage  any  international  or  domestic  carriers  serving  Ha- 
waii, we  certainly  would  not  be  in  favor  of  it. 

They  are  in  fact  tourism's  lifeblood,  and  we  understand  that. 

The  commerce  of  our  State  is  at  great  risk  if  we  find  ourselves 
left  with  a  single  air  carrier,  which  will  have  unfettered  control  of 
our  market.  Hawaii's  isolation  from  the  mainland,  we  believe, 
heightens  our  risk  for  any  replacement  carrier  since  the  major  car- 
riers continue  to  reduce  service  from  the  mainland  because  they 
consider  Hawaii  a  low-yield  market. 

Mr.  Chairman,  we  have  no  alternative  but  to  maintain  the  trans- 
portation infrastructure  that  we  have  put  in  place  today.  I  cannot 
overemphasize  the  crisis  confronting  Hawaii  today.  We  have  two 
carriers  which  provide  regularly  scheduled  services  between  our  is- 
lands. Together,  these  carries  employ  more  than  4,000  workers. 
One  of  these  carriers  is  in  bankruptcy.  Our  second  carrier  is  likely 
to  be  confronted  with  the  challenge  of  competing  solely  with  a 
bankrupt  carrier,  which  does  not  incur  the  same  cost  of  operation 
while  under  bankruptcy  court  protection. 

We  do  have  the  benefit  of  a  third  new  air  carrier  which  has 
begun  scheduled  service  with  five  small  turboprop  aircraft.  Mahalo, 
however,  is  serving  only  the  three  most  popular  routes  in  the  State. 
The  other  30  are  served  only  by  Hawaiian  Aloha. 

It  is  critical  that  we  preserve  our  air  service  to  all  parts  of  our 
ailing  State.  I  think  you  will  agree  that  these  circumstances  are 
ripe  for  severe  disruption  of  air  service.  I  hope  you  will  also  agree 
that  no  other  State,  including  Alaska,  has  the  geographic  con- 
straints of  Hawaii. 

I  know  that  the  National  Aviation  Commission  considered  rereg- 
ulation  and  rejected  it.  The  Commission  did  not,  however,  consider 
a  fully  self-contained  and  isolated  transportation  market  that  is 
limited  to  a  single  mode. 

While  I  respect  the  Commission's  findings,  they  are  simply  not 
relevant  to  Hawaii. 
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For  all  of  those  reasons,  Mr.  Chairman,  we  urge  you  and  your 
committee  members  to  extend  to  Hawaii  for  a  temporary  10-year 
period  the  exception  from  Federal  preemption  that  the  State  of 
Alaska  enioys  under  section  105  of  the  Federal  Aviation  Act. 

I  should  point  out,  Mr.  Chairman,  that  we  do  not  intend  to  regu- 
late air  cargo  under  this  legislation. 

I  would  like  to  thank  you  very  much  for  hearing  these  views  on 
what  we  believe  is  a  very  important  subject  to  the  people  of  the 
State  of  Hawaii. 

Thank  you. 

[The  prepared  statement  of  Mr.  Johnson  follows:] 

Prepared  Statement  of  Rex  D.  Johnson 

Mr.  Chairman,  my  name  is  Rex  Johnson.  I  am  the  Director  of  the  State  of  Ha- 
waii's Department  of  Transportation.  I  appreciate  the  opportunity  to  testify  before 
your  committee  on  a  matter  of  great  importance  to  the  State  of  Hawaii — ensuring 
safe,  efficient,  effective  and  alToraable  air  transportation  within  our  State. 

Mr.  Chairman,  I  know  that  you  and  other  members  of  both  your  Subcommittee 
and  the  full  Committee  are  well  aware  of  the  difficulties  our  nation's  air  transpor- 
tation industry  has  confronted  and  continues  to  confront  today.  In  creating  the  Na- 
tional Commission  for  a  strong  Competitive  Aviation  Industry  (National  Aviation 
Commission),  it  is  clear  that  Congress  recognized  that  a  crisis  was  at  hand  in  com- 
mercial aviation.  I  am  testifying  before  you  today  representing  a  state  that  has  be- 
come one  of  the  latest  victims  of  this  crisis.  Last  month,  Hawaiian  Airlines  (Hawai- 
ian), one  of  two  air  carriers  which  provide  regularly  scheduled  interisland  air  service 
among  Hawaii's  islands,  filed  for  bankruptcy  under  Chapter  11  of  the  U.S.  Bank- 
ruptcy Code.  Aloha  Airlines  (Aloha),  our  state's  other  major  interisland  carrier,  faces 
a  market  no  different  than  that  which  contributed  to  Hawaiian's  decision  to  re-orga- 
nize. 

The  factors  leading  to  Hawaiian's  declaration  of  bankruptcy  reflect  the  realities 
of  the  air  transportation  market  it  and  Aloha  serves.  As  you  may  know,  Hawaii's 
number  one  industry  is  tourism.  Tourism  and  its  related  industries  employ  approxi- 
mately 42  percent  of  our  state's  work  force  and  provide  35  percent  of  our  Gross 
State  Product  (GSP).  Since  the  beginning  of  the  Gulf  War  in  late  1990,  the  number 
of  visitors  to  Hawaii  has  declined  steadily  from  an  annual  total  of  6.97  million  in 
1990  to  6.87  million  in  1991  to  6.51  million  in  1992,  a  cumulative  reduction  of  seven 
percent  over  the  last  three  years.  The  preliminary  numbers  for  1993  indicate  a  con- 
tinuation in  the  downward  trend  in  the  number  of  people  coming  to  Hawaii.  The 
reduction  in  output  of  our  state's  primary  industry  actually  started  earlier  than  the 
post-Gulf  War  recession,  and,  by  Federal  Reserve  Board  estimates,  will  last  longer 
than  the  recovery  that  the  rest  of  the  nation  is  currently  experiencing. 

To  compound  the  economic  slow  down,  just  over  a  year  ago,  Hurricane  Iniki  dev- 
astated the  Island  of  Kauai,  one  of  our  state's  more  popular  visitor  destinations.  In 
addition  to  the  destruction  suffered  by  the  residents  of  Kauai,  hotels,  resorts  and 
other  tourist  attractions  incurred  so  much  damage  that  the  island  was  virtually 
closed  to  tourism  until  late  this  past  spring. 

This  review  of  Hawaii's  economic  situation  provides  only  a  partial  road  map  to 
where  we  are  today.  Hawaii's  more  fundamental  problem  is  maintaining  basic  intra- 
state transportation  service  for  the  residents  and  products  of  Hawaii. 

Hawaii  is  unlike  any  other  state  in  that  we  are  composed  of  six  major  islands. 
Because  of  our  unique  geographic  situation,  interisland  air  transportation  is  critical 
to  the  well-being  oi  our  people  and  our  economy.  Our  local  interisland  air  carriers 
are  our  interisland  highways  in  the  air — air  transportation  is  our  only  means  con- 
nectingone  county  to  uie  closest  adjoining  county.  Whereas  buses,  trucks  and  trains 
are  sufficient  in  moving  goods  ana  people  within  and  between  states  in  the  con- 
tinental United  States,  in  Hawaii,  we  depend  heavily  on  our  air  carriers.  Our  inter- 
island air  carriers  annually  transport  about  9  million  people  and  some  150  million 
pounds  of  cargo  within  our  state.  There  is  no  surface  transportation  alternative,  ex- 
cept for  bulk  cargo  which  is  not  time  sensitive  as  it  moves  on  barges  and  container 
ships.  It  is  thus  extremely  important  that  our  interisland  air  carriers  remain  viable. 

For  these  reasons,  the  Hawaii  State  Legislature  carefully  considered  and  ulti- 
mately passed  legislation  which,  for  a  10-year  period:  (1)  provides  a  $12.6  million 
loan  guarantee  program  for  Hawaii  interisland  air  carriers,  and  (2)  establishes  regu- 
lation of  interisland  air  service  to  effectively  assure  essential  interisland  passenger 
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and  cargo  air  transportation  (pending  enactment  of  federal  legislation  permitting 
implementation).  The  loan  guarantee  program  for  interisland  air  carriers  is  quite 
similar  to  a  program  you  proposed  for  aircraft  manufacturers,  Mr.  Chairman.  One 
of  the  reasons  for  establishing  a  regulatory  structure  in  conjunction  with  the  loan 
gu6U"antee  program  is  to  assure  the  people  of  Hawaii  that  the  loans  Issued  with  be 
judiciously  monitored  by  the  State. 

While  there  is  not  any  conflict  with  federal  law  with  respect  to  the  implementa- 
tion of  the  loan  guarantee  program,  the  legislation  enacted  by  the  Hawaii  Legisla- 
ture clearly  states  that  the  statutory  provisions  for  the  regulation  of  interisland  air 
service  shall  only  take  effect  if  such  regulation  is  permissible  under  the  laws  of  the 
United  States.  It  is  for  this  reason  that  I  ask,  on  behalf  of  the  State  of  Hawaii,  that 
Hawaii  be  allowed,  as  the  State  of  Alaska  is  allowed  under  current  law,  to  establish 
a  temporary  ten  year  regulatory  process  for  solely  intrastate  air  transportation  serv- 
ice. 

The  legislation  passed  by  the  Hawaii  Legislature  is  lengthy  and  detailed,  and  I 
have  attached  a  complete  copy  to  my  testimony.  I  would  like  to  take  a  few  minutes 
to  emphasize  two  aspects  of  the  Act. 

First,  the  Act  makes  clear  that  air  carrier  regulation  would  be  restricted  only  to 
service  between  any  pair  of  points  which  are  within  the  State  of  Hawaii,  except 
when  such  service  is  part  of  the  "continuous  carriage"  of  persons  from  outside  the 
state.  Within  the  Act,  continuous  carriage  is  defined  as  air  transportation  which  in- 
cludes a  stop  of  not  more  than  24  hours.  This  provision  was  designed  to  ensure  that 
overseas  carriers,  including  domestic  carriers,  providing  originating  or  terminating 
service  on  the  Mainland  or  in  other  countries,  could  operate  connections  of  service 
through  code  shares  or  fiinnel  flights  outside  the  regulatory  structure  proposed  in 
the  Act.  The  Act  never  intended  to  interfere  with  or  regulate  the  connecting  inter- 
island services  that  major  air  carriers  provide  to  and  from  the  State  of  Hawaii.  If 
we  believed  that  this  Act  would  be  detrimental  to  or  discourage  any  of  the  inter- 
national or  domestic  carriers  serving  Hawaii,  we  certainly  would  not  be  in  favor  of 
it. 

After  the  legislation  was  passed,  but  before  it  was  signed  into  law  by  the  Gov- 
ernor, United  Airlines  expressed  some  concerns  about  the  regulatory  aspect  of  the 
legislation.  A  number  of  efforts  were  undertaken  by  the  State  to  resolve  any  con- 
cerns with  the  bUl,  but  United  did  not  wish  to  pursue  the  State's  offer. 

Second,  the  Act  establishes  an  Air  Carrier  Commission  with  the  responsibility  of 
regulating  Hawaii  air  carriers.  The  Commission  will  have  the  authority  to  issue  a 
Certificate  of  Ihiblic  Convenience  and  Necessity  to  any  qualified  applicant  which 
"*  *  *  is  a  citizen  of  the  United  States  and  fit,  willing,  and  able  to  perform  the  pro- 
posed service  *  *  *"  The  Commission  will  have  authority  to  examine  the  fiaiancial 
operation  of  air  carriers  as  well  as  determine  just  and  reasonable  air  fares,  rates, 
charges,  and  competitive  practices.  The  Act  in  no  way  affects  the  safety  regulation 
of  air  carriers.  The  Act  explicitly  states  that  "*  *  *  air  safety  regulation  *  *  *  shall 
remain  exclusively  with  the  Federal  Aviation  Administration."  Act  at  Sec.  1. 

I  will  not  take  the  Committee's  time  to  explain  the  rest  of  the  provisions  of  the 
Act,  but  ask  that  members  carefuUy  review  them. 

I  would  also  ask  members  to  understand  that  the  goal  of  the  Act  is  to  ensure  safe, 
effective,  efficient  and  affordable  air  service  in  Hawaii.  With  the  difficult  economic 
circumstances  our  air  carriers  face  today,  we  do  not  have  the  luxury  of  waiting  for 
marketplace  adjustments  to  remedy  any  dislocation  of  air  service.  The  commerce  of 
our  state  is  at  great  risk  if  we  find  ourselves  left  with  a  single  air  carrier  which 
wiU  have  unfettered  control  of  our  market.  Hawaii's  isolation  from  the  Mainland, 
we  believe,  heightens  our  risk  for  any  replacement  carriers  since  the  major  carriers 
continue  to  reduce  service  from  the  Mainland  because  they  consider  the  Hawaii 
market  a  low  yield  and  unprofitable  market.  Mr.  Chairman,  we  have  no  alternative 
but  to  maintain  the  transportation  infrastructure  we  have  in  place  today. 

Mr.  Chairman,  I  cannot  over  emphasize  the  crisis  confronting  Hawaii  today.  We 
have  two  carriers  which  provide  regular  scheduled  air  service  between  our  islands. 
Together  these  carriers  employ  more  than  4,000  workers  in  Hawaii.  One  of  these 
carriers  is  in  bankruptcy.  Our  second  carrier  is  likely  to  be  confronted  with  the  chal- 
lenge of  competing  solely  with  a  bankrupt  carrier  which  does  not  incur  the  same 
c9sts  of  operation  while  under  Bankruptcy  Court  protection. 

We  do  have  the  benefit  of  a  new  air  carrier,  Mahalo  Air  (Mahalo),  which  has 
begun  scheduled  service  with  five  turboprop  aircraft.  However,  Mahalo  is  serving 
only  the  three  most  popular  routes  in  the  state;  the  other  30  routes  are  served  only 
by  Hawaiian  and/or  Aloha.  It  is  critical  that  we  preserve  our  essential  air  service 
to  all  parts  of  our  island  state,  especially  the  remote  areas. 
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I  think  you  will  agree  that  these  circumstances  are  ripe  for  a  severe  disruption 
of  air  service.  I  hope  you  will  also  agree  that  no  other  state,  including  Alaska,  has 
the  geographic  constraints  of  Hawaii. 

I  know  that  the  National  Aviation  Commission  considered  re-regulation  of  inter- 
state air  service  and  rejected  it.  The  Commission  did  not,  however,  consider  a  fully 
self-contained  and  isolated  transportation  market  that  is  limited  to  a  single  mode 
of  passenger  and  time  sensitive  cargo  transport.  While  I  respect  the  commission's 
findings,  they  are  simply  not  relevant  to  the  geographic,  economic  and  practical  re- 
alities of  intrastate  air  service  in  Hawaii. 

For  all  of  these  reasons,  Mr.  Chairman,  we  urge  you  and  your  Committee  mem- 
bers to  extend  to  Hawaii,  for  a  temporary  10-year  period,  the  exception  from  federal 
pre-emption  that  the  State  of  Alaska  enjoys  under  Section  105  of  the  Federal  Avia- 
tion Act. 

Thank  you  very  much  for  hearing  my  views  on  this  very  important  issue  to  the 
people  of  Hawaii. 


[Hawaiian  House  Bill  No.  332  may  be  found  in  the  committee's  files.] 

Senator  Ford.  Thank  you,  Mr.  Johnson.  Mr.  Landry. 

STATEMENT  OF  JAMES  LANDRY,  PRESmENT,  AIR  TRANSPORT 

ASSOCIATION 

Mr.  Landry.  Thank  you,  Mr.  Chairman,  and  thanks  for  the  op- 
portunity to  testify  on  this  proposal  to  enact  Federal  legislation 
that  would  authorize  the  State  of  Hawaii  to  regulate  airline  activi- 
ties. 

We  recognize  the  extraordinary  reliance  upon  air  transportation 
of  both  those  persons  who  live  in  the  State  of  Hawaii  and  those 
who  visit  it.  In  our  view,  their  welfare  will  be  best  advanced 
through  continued  reliance  upon  market  forces,  not  governmental 
regulation,  to  determine  the  variety  and  price  of  airline  services. 
Consequently,  we  strongly  oppose  the  Hawaiian  legislation  and  the 
enactment  of  any  Federal  implementing  legislation.  I  should  note 
that  in  this  portion  of  the  hearing  I  do  not  speak  for  two  of  our 
members,  Aloha  Airlines  and  Hawaiian  Airlines. 

The  reregulation  legislation  that  the  State  has  enacted,  and 
which  it  acknowledges  requires  a  change  in  Federal  law  to  imple- 
ment, is  broad  in  scope.  It  would  regulate  a  wide  spectrum  of  air 
carrier  activities:  rates,  routes,  acquisitions,  control  relationships, 
competitive  practices,  the  issuance  of  securities,  and  the  taking  on 
of  long-term  debt. 

The  Hawaii  Air  Carrier  Commission  that  the  State  law  would 
create  thus  would  possess  regulatory  powers  that  equaled  and  in 
some  instances  exceeded  those  that  the  Civil  Aeronautics  Board 
wielded  during  the  apogee  of  Federal  economic  regulation  of  the 
airline  industry.  That  is  especially  incongruous  when  you  consider 
that  less  than  3  months  ago  the  National  Commission  to  Ensure 
a  Strong,  Competitive  Airline  Industry  issued  a  lengthy  report 
which  validated  the  immense  benefits  that  competition  had  con- 
ferred upon  the  traveling  and  shipping  public. 

Some  confusion  has  arisen  about  the  scope  of  the  Hawaiian  regu- 
latory legislation.  We  interpret  it  as  having  a  broad  scope  encom- 
passing mainland  United  States  to  Hawaii  and  international  oper- 
ations, as  well  as  turnaround  service  between  the  islands.  The  rea- 
sons for  our  conclusion  are  described  in  the  statement  that  we  have 
submitted  for  the  record. 
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We  believe  that  travelers  and  shippers'  great  reliance  upon  air 
transportation  in  Hawaii  is  precisely  why  State  reregulation  legis- 
lation should  not  be  permitted  to  become  effective.  Demand  for  air 
transportation  in  the  Hawaiian  markets  is  magnified  by  the  ab- 
sence of  highway  or  rail  competition.  This  means  that  there  are 
enormous  incentives  for  airlines  to  serve  the  various  Hawaiian 
markets.  The  frequency  of  air  service  within  the  State  indicates 
that  carriers  are  vigorously  responding  to  those  incentives.  The 
only  thing  that  economic  regulation  can  do,  in  such  a  situation 
where  supply  is  responding  so  well  to  demand,  is  distort  the  mar- 
ketplace. 

Government  regulation  of  air  transportation  will  provide  the 
consumer  with  price  and  service  options  that  will  pale  in  compari- 
son to  those  enjoyed  today.  We  therefore  respectfully  urge  the  sub- 
committee not  to  act  favorably  on  legislation  that  would  enable  the 
Hawaiian  regulation  legislation  to  become  effective. 

Thank  you,  Mr.  Chairman. 

Senator  Ford.  Thank  you,  Mr.  Landry.  You  say  in  your  testi- 
mony that  Hawaii  would  be  better  served  by  relying  on  the  market 
forces  rather  than  regulation  of  air  service.  Mr.  Johnson  pointed 
out  that  one  of  the  two  intra-Hawaii  carriers  has  gone  bankrupt. 
The  other  carrier  will  then  have  to  compete  with  the  lower  cost 
bankrupt  carrier.  Are  you  suggesting  other  carriers  might  want  to 
get  into  that  market?  If  not,  how  do  you  see  market  forces  turning 
the  situation  around? 

Mr.  Landry.  Well,  I  think  our  entire  experience  with  deregula- 
tion has  been  that  when  a  vacuum  occurs,  that  other  carriers  rush 
in  to  fill  that  vacuum.  I  think  that  has  always  been  the  case. 

Senator  Ford.  Well,  I  hope  that  is  right,  Mr.  Landry. 

Mr.  Johnson,  let  me  ask  you  this;  how  would  the  legislation 
which  was  passed  by  the  State  of  Hawaii  affect  passengers  on 
flights  which  went  from  the  mainland  to  Honolulu  and  then  on  to 
one  of  the  islands? 

Mr.  Johnson.  We  do  not  want  to  have  any  affect  on  any  flight 
that  would  originate  on  the  mainland.  For  example.  United  does  a 
San  Francisco-Honolulu-Maui  flight,  I  believe  it  is.  We  want  that 
to  be  out  of  the  picture  totally.  We  are  only  concerned  about  keep- 
ing ourself  with  a  couple  of  viable  airline  operations  so  that  we  are 
able  to  continue  on  our  own  if  a  United  does  decide  to  pull  out  of 
Hawaii,  or  one  of  the  other  airlines. 

We  need  to  be  able  to  take  care  of  our  own  State  and  we  do  not 
want  this  to  affect  or  have  any  affect  on  anybody  that  would  be 
bringing  tourists  to  our  shores,  whether  they  come  through,  stop  in 
Honolulu,  go  to  Maui,  or  not.  So,  it  should  have  no  affect  at  all, 
Mr.  Chairman. 

Senator  Ford.  Let  me  ask  you  this;  what  do  you  expect  to  be  the 
affect  of  regulations  on  interisland  fares?  How  will  a  new  entry  into 
the  market  be  handled? 

Mr.  Johnson.  Well,  a  new  entry  into  the  market  would  have  to 
prove  that  the  capacity  was  needed  and  that  the  fares  were  too 
high.  And  I  think  what  the  overall  deregulation  situation  has  done 
is  got  us  into  a  position  where  we  put  too  much  capacity  in  the 
marketplace,  therefore  airlines  have  had  to  operate  at  less  than 
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profitable  positions.  You  therefore — ^you  then  end  up  with  bank- 
ruptcies or  financial  problems  like  that. 

And  so  what  this  commission — ^what  I  would  do  as  far  as  I  could 
see,  would  be — and  we  have  not  put  this  commission  together  yet, 
Mr.  Chairman.  But  when  we  wrote  the  rules  and  regs,  I  would  en- 
vision it  controlling  capacity  to  a  marketplace  and  trying  to  keep 
price  in  line. 

Senator  Ford.  Senator  McCain. 

Senator  McCain.  Mr.  Landry,  this  is  your  second  of  three  ap- 
pearances? 

Mr.  Landry.  Yes,  sir. 

Senator  McCain.  Good. 

Mr.  Landry.  I  do  not  know  whether  it  is  like  Douglas  MacArthur 
or  arthritis  in  the  wintertime,  but  one  or  the  other. 

Senator  McCain.  Perhaps  Helen  Hayes.  [Laughter.] 

Senator  Ford.  John,  you  are  funny.  That  is  a  new  side  of  you. 
[Laughter.] 

Senator  McCain.  Mr.  Johnson,  I  just  have  a  brief  question  to 
which  I  would  like  for  you  to  respond.  We  received  a  letter  from 
the  Department  of  Transportation,  which  covers  a  number  of  is- 
sues. It  says: 

We  understand  an  amendment  may  be  ofiered  to  allow  the  regulation  of  airline 
rates  and  services  in  the  case  of  intrastate  air  carrier  service  in  Hawaii.  Although 
we  recognize  the  special  importance  of  air  transportation  to  Hawaii  and  the  difficul- 
ties faced  by  Hawaii's  air  carriers,  intrastate  service  competition  and  pricing  in  Ha- 
waii appear  to  be  functioning  well.  Therefore  the  circumstances  in  Hawaii  do  not 
appear  to  warrant  unique  treatment  and  the  Department  would  be  seriously  con- 
cerned about  the  precedent  that  such  special  treatment  would  establish. 

Mr.  Johnson,  what  would  be  your  response  be  to  that? 

Mr.  Johnson.  Well,  Senator,  it  will  not  be  the  first  time  that  I 
have  disagreed  with  the  Federal  DOT,  but  I  think  if  they  were 
functioning  well  we  would  not  have  one  airline  in  bankruptcy  and 
situations  like  that.  If  they  were  functioning  fine,  then  we  would 
have  two  healthy  interisland  airline  airlines  competing  against  one 
another  and  making  a  reasonable  return. 

Senator  McCain.  So,  basically,  you  disagree  with  the  situation. 

Mr.  Johnson.  Not  basically.  I  totally  disagree  with  what  he  said 
there. 

Senator  McCain.  Thank  you,  Mr.  Johnson. 

Thank  you,  Mr.  Chairman. 

Senator  Ford.  Senator  Pressler. 

Senator  Pressler.  Mr.  Johnson,  is  it  Hawaii's  position  that  it  is 
entitled  to  a  waiver  of  the  Federal  law  because  it  is  self-contained 
and  more  dependent  on  aviation  than  any  other  State,  except  per- 
haps Alaska?  If  that  is  the  case,  why,  then,  has  it  taken  Hawaii 
so  long  to  make  a  proposal  such  as  the  one  before  this  subcommit- 
tee? 

Mr.  Johnson.  Well,  I  guess  what  we  have  seen  in  the  last  couple 
of  years  is,  in  general,  the  airline  industry  going  in  the  tank,  i^d 
when  faced  with  the  smaller  areas  not  being  able  to  get  air  service, 
I  think  we  finally  realized  in  Hawaii  that  we  could  be  one  of  those 
smaller  areas. 

And  what  has  happened  to  the  airline  industry  in  the  last  3 
years;  I  think  they  have  lost  something  in  the  neighborhood  of  $10 
oillion.  You  have  run  a  lot  of  carriers  out  of  business.  I  think  it  has 
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opened  our  eyes,  particularly  when  we  sit  2,500  miles  out  into  the 
Pacific  and  do  not  have  a  lot  of  other  alternatives.  So,  it  is  some- 
thing that  we  have  really  become  aware  of  in  the  last  2  or  3  years, 
as  the  airline  industry  has  had  its  problems. 

Senator  Pressler.  Thank  you  very  much. 

Mr.  Landry,  Mr.  Chairman,  one  matter  that  I  hope  the  record 
would  be  clear  on,  where  we  do  disagree  with  the  gentleman  from 
Hawaii,  is  the  extent  of  the  regulation  that — or  the  reach  of  the 
regulation  that  would  be  triggered  by  this  particular  legislation. 

The  Hawaiian  legislation  says  that  it  will  not  regulate  carriers 
from  outside  the  State  who  are  engaged  in  continuous  service,  or 
the  continuous  carriage  of  persons  and  property  within  the  State. 
And  then  it  defines  that,  that  to  be  continuous  carriage  you  have 
to  have  a  stopover  of  24  hours  or  less.  But  if  you  are — if  a  stopover 
of  a  passenger  is  greater  than  24  hours,  that  would  be  subject  to 
the  regulation.  And  a  great  many  people,  particularly  international 
travelers,  even  travelers  from  the  mainland,  do  stop  in  Honolulu 
for  more  than  24  hours  before  proceeding  to  Maui  or  Kauai  and  so 
forth,  and  they  would  be  regulated  under  this. 

Senator  Ford.  Mr.  Johnson. 

Mr.  Johnson.  Mr.  Chairman.  Mr,  Chairman,  it  may,  in  fact,  say 
that  in  the  legislation,  but  I  would  assure  you  that  when  we  put 
the  rules  and  regulations  in  place,  that  that  is  not  our  intent.  And 
if  a  guy  had  to  stay  or  as  part  of  a  package  was  going  to  come  in — 
and  let's  use  a  United  flight — get  off  in  Honolulu,  stay  there  for  3 
days,  and  then  pick  up  another  United  flight  and  go  to  Maui,  stay 
there  for  3  or  4  days,  come  back,  it  is  not  our  intent  to  put  that 
in  any  of  the  rules  and  regs.  So,  we  would  assure  this  committee 
that  that  will  not  happen. 

Senator  Ford.  Well,  Mr.  Johnson,  apparently  Mr.  Landry  has 
some  concern  about  it  as  the  language  is  written  in  the  law. 

Mr.  Johnson.  Yes. 

Senator  Ford.  And  I  think  there  has  to  be  more  than  just  our 
intent  here  when  you  can  interpret  the  law.  And  once  you  get  start- 
ed down  the  track,  your  lawyers  may  say  you  have  to  do  it  this  way 
in  order  to  comply  with  the  law,  even  though  your  intent  might  be 
otherwise.  So,  we  will  look  at  that  before  we  have  the  markup  to- 
morrow. 

And  be  sure  that,  Mr.  Landry,  if  you  have  some  suggestions,  I 
will  be  more  than  pleased  to  look  at  it. 

Mr.  Landry.  Thank  you,  Mr.  Chairman. 

Senator  Ford.  And  you  might  discuss  it  with  Mr.  Johnson  too. 
That  does  not  mean  that  you  all  are  going  to  agree  on  it  though, 

Mr.  Landry.  Correct. 

Senator  Ford.  But  we  would  not  have  any  fun  around  here  if  ev- 
erybody was  agreeable;  we  would  just  send  in  our  cards. 

Mr.  Landry.  You  are  right.  There  is  nothing  worse  than  a  band 
of  lawyers  turned  loose  on  something  like  this. 

Senator  Ford,  I  would  like  to  insert  a  statement  by  Senator 
Inouye  as  it  relates  to  this  panel,  and  ask  that  it  become  a  part 
of  the  record, 

[The  prepared  statement  of  Senator  Inouye  follows:] 


60 

Prepared  Statement  of  Senator  Inouye 

Mr.  Chairman,  I  wish  to  thank  you  for  holding  these  hearings  today  to  consider 
issues  of  importance  to  competition  in  the  airline  mdustry  and  aviation  safety. 

I  am  pleased  to  welcome  Mr.  Rex  Johnson,  Director  of  the  State  of  Hawaii  Depart- 
ment 01  Transportation,  who  will  discuss  legislation  signed  into  law  this  year  by  the 
Governor  of  Hawaii  which  would  allow  the  State  of  Hawaii  to  regulate  interisland 
air  service  for  a  ten  year  period.  This  provision  of  law  requires  an  exemption  from 
the  preemption  provision  of  the  Federal  Aviation  Act  similar  to  the  exemption  cur- 
rently provided  to  the  State  of  Alaska.  As  the  members  of  this  Committee  are  well 
aware,  I  intend  to  pursue  an  amendment  to  S.  1491,  the  Federal  Aviation  Adminis- 
tration Authorization  Act  of  1993,  to  provide  the  State  of  Hawaii  with  an  exemption 
to  regulate  air  passenger  service. 

Interisland  airline  operations  and  revenues  have  been  adversely  affected  by  a 
downturn  in  tourism.  The  most  recent  victim  of  this  downturn  is  Hawaiian  Airlines, 
one  of  the  two  major  interisland  airlines,  which  recently  declared  bankruptcy  under 
Chapter  11.  Hawaiian  Airlines  employs  approximately  2100  workers  statewide. 

The  air  service  in  Hawaii  is  unique  in  every  sense  of  the  word.  I  am  unaware 
of  any  other  state  where  the  only  means  of  passenger  transportation  from  one  coun- 
ty to  the  very  next  one  is  by  air.  Air  service  in  Hawaii  is  our  state  highway  system. 
Preserving  timely,  safe,  reliable  and  perhaps  most  importantly,  cost  effective  air 
service  is  critical  to  communities  throughout  the  State,  and  to  the  general  commerce 
of  our  state,  particularly  our  number  one  industry,  tourism. 

With  respect  to  issues  of  importance  to  the  safety  of  our  traveling  public,  I  wish 
to  welcome  Mr.  Bertil  Werjefelt,  President  of  Vision  Safe  Corporation,  who  will  tes- 
tify about  unsafe  conditions  on  airplanes  due  to  the  potential  loss  of  pilot  vision  dur- 
ing emergencies  involving  dense  continuous  smoke  in  the  cockpit. 

Earlier  this  year,  I  introduced  S.  787  which  would  increase  aviation  safety  for  the 
traveling  public  by  establishing  an  enforcement  mechanism  for  minimum  standards 
of  cockpit  visibility  in  cases  of  serious  smoke  emergencies. 

The  issue  today  is  not  whether  air  carriers  should  be  forced  to  utilize  a  specific 
technology  to  address  smoke  in  the  cockpit.  Rather,  the  inquiry  is  much  more  fun- 
damental— do  current  Federal  Aviation  Administration  (FAA)  regulations  ade- 
Jiuately  address  the  threat  of  pUot  vision  loss  due  to  smoke  emergencies  resulting 
rom  a  continuous  source  of  smoke;  is  the  FAA  effectively  enforcing  these  regula- 
tions; and  are  the  airlines  currently  capable  of  responding  to  smoke  emergencies 
caused  by  dense  continuous  smoke? 

Mr.  Chairman,  while  I  am  aware  that  the  FAA  and  the  Air  Transport  Association 
continue  to  assert  that  no  problem  exists  because  no  accidents  have  occurred  which 
can  be  attributed  to  loss  of  pilot  vision  due  to  smoke  in  the  cockpit,  1  believe  it 
would  be  irresponsible  to  wait  until  hundreds  die  before  taking  action  to  ensure  that 
pilots  are  able  to  safely  land  their  aircraft  in  smoke  emergencies.  Accordingly,  I 
thank  you  for  your  willingness  to  bring  this  critical  safety  issue  to  light  through  to- 
day's hearing. 

Senator  Ford.  That  is  all  I  have,  unless  you  gentlemen  have 
something  else? 

All  right,  the  next  panel  will  deal  with  the  issue  of  smoke  in  the 
cockpit.  This  is  a  different  kind  of  smoke.  We  have  Mr.  Thomas 
McSweeny,  aircraft  certification,  FAA;  Mr.  Werjefelt,  president.  Vi- 
sion Safe  Corp.;  and  Jim^ou  are  back  up  here  again. 

Mr.  Landry.  Yes,  Mr.  CJhairman. 

Senator  Ford.  We  have  been  doing  a  pretty  good  job  of  holding 
within  5  minutes,  and  I  hope  we  can  continue  that.  We  still  have 
a  long  day  and  a  long  night  yet  here. 

So,  Mr.  Werjefelt,  if  I  got  close  to  that,  I  will  let  you  go  first. 

STATEMENT  OF  BERTIL  WERJEFELT,  PRESIDENT,  VISION 

SAFE  CORP. 

Mr.  Werjefelt.  Thank  you.  You  have  to  excuse  my  voice.  I  have 
a  little  cold. 
Senator  Ford.  Well,  just  pull  the  microphone  up  closer. 
Mr.  Werjefelt.  Right. 
Senator  Ford.  They  do  not  understand  me,  and  I  am  not  hoarse. 
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Mr.  Werjefelt.  All  right.  Mr.  Chairman  and  members  of  the 
subcommittee,  I  welcome  the  opportunity  to  appear  before  the  sub- 
committee today  to  discuss  and  explain  the  continuing  unsafe  con- 
ditions that  are  present  when  pilot  vision  is  lost  or  seriously  im- 
paired during  emergencies  involving  dense  continuous  smoke  in  the 
cockpit. 

I  thank  the  committee  members  and  staff  for  devoting  their  time 
and  efforts  to  this  very  serious  safety  problem,  a  problem  which  the 
FAA  should  have  and  could  have  corrected  on  its  own  long  ago.  I 
am  also  grateful  that  Senator  Inouye  has  introduced  legislation  to 
eliminate  the  present  unsafe  conditions. 

I  have  a  prepared  statement.  I  would  like  that  it  be  included  in 
the  record  as  if  read,  and  I  would  just  like  to  summarize. 

Senator  Ford.  Your  statement  will  be  included  in  the  record  as 
if  given. 

Mr.  Werjefelt.  Thank  you.  Time  and  again,  reports  concerning 
these  types  of  accidents  show  that  pilot  vision  was  either  com- 
pletely lost  or  severely  impaired  to  the  point  where  pilots  could  not 
see  to  safely  control  and  land  the  planes.  Many  lives  have  been 
lost.  In  some  cases,  pilots  managed  to  land  the  planes  with  the 
guidance  of  controllers  on  the  ground  or  by  sticking  their  heads  out 
the  windows  to  try  to  see.  Aside  from  skillful  piloting,  more  than 
anything  else  it  seems  lots  of  luck  was  the  serendipitous  and  decid- 
ing factor  that  made  the  difference  between  a  catastrophe  and  an 
emergency  landing. 

I  have  provided  a  list  of  accidents  for  the  committee.  It  is  exhibit 
Y  in  my  statement.  A  review  of  even  a  portion  of  the  accident 
record  confirms  that  loss  of  pilot  vision  in  the  cockpit  is  a  serious 
safety  problem.  Moreover,  Boeing  has  publicly  stated  to  the  Wall 
Street  Journal  that  they  alone  have  lost  seven  jets  where  smoke  in 
the  cockpit  was  a  suspected  cause. 

It  is  important  to  consider  that  much  money  and  effort  is  spent 
on  ensuring  pilot  vision,  from  frequent  pilot  eye  tests  to  very  care- 
ful FAA  certification  of  instruments  and  other  costly  equipment 
and  design  features,  all  for  a  single  purpose,  to  ensure  us  and  the 
pilots  that  they  can  see  to  safely  control  and  land  the  plane.  There 
must  never  be  any  question  of  whether  there  is  too  much  smoke 
for  the  pilots  to  see  to  be  able  to  land. 

Now,  in  my  testimony  I  have  also  included  a  letter  from  a  former 
head  of  safety  with  Swissair.  In  addition  to  the  dozen  or  so  acci- 
dents listed,  he  points  out  that  just  2  weeks  ago  there  was  another 
accident  in  Munich.  That  is  the  third  time  a  DC-9  has  been  going 
down  with  virtually  blind  pilots  on  board,  and  strictly  by  luck  they 
managed  to  land.  The  pilots  could  not  see  their  instruments.  They 
could  not  read  their  approach  plates.  The  situation  was  extreme. 
Strictly  with  the  guidance  of  the  controllers  on  the  ground  and 
some  good  luck  did  they  manage  to  put  that  plane  on  the  ground. 

The  same  thing  occurred  a  couple  of  years  ago,  and  this  one  is 
listed  in  my  list  of  accidents.  It  says  pilot  vision  was  severely  im- 
paired. Well,  what  does  "severely  impaired"  mean  to  laymen?  I  will 
tell  you  what  it  means.  I  talked  to  the  SAS  staff  involved  in  this. 
They  told  me  that  they  feared  that  that  plane  would  be  lost,  but 
as  luck  would  have  it,  the  captain  on  board  happened  to  be  from 
the  area  where  the  accident  was  occurring  and  managed  to  squeeze 
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his  face  to  the  side  window  to  watch  the  scenery  go  by,  which  he 
was  very  familiar  with.  He  could  not  see  where  the  plane  was 

foing,  but  could  only  estimate  and  was  guided  in  on  the  runway 
y  the  people  on  the  ground. 

Now,  that  is  not  the  kind  of  safety  we  want.  We  have  had  a  con- 
tinuous long  dispute  with  the  FAA  about  these  matters,  and  they 
seem  to  consistently  deny  that  there  is  any  problem  whatsoever. 
And  I  would  like  to  believe  that  summarizes  our  position  and  the 
safety  problem  that  I  am  here  to  testify  about. 
[The  prepared  statement  of  Mr.  Werjefelt  follows:] 

Prepared  Statement  of  Bert  Werjefelt 

I  welcome  the  opportunity  to  appear  before  the  Subcommittee  today  to  discuss 
and  explain  the  contmuing  unsafe  conditions  that  are  present  because  oi  loss  of  pilot 
vision  during  emergencies  involving  dense  continuous  smoke  in  the  cockpit.  I  thank 
the  Committee  Members  and  Staii  for  devoting  their  time  and  efforts  to  this  self 
evident.but  nevertheless  very  serious  safety  problem,  which  the  FAA  should  have 
corrected  on  its  own  long  ago.  I  am  also  grateful,  as  we  should  all  be,  that  Senator 
Inouye,  from  my  home  state  of  Hawaii,  has  introduced  Legislation  (S.  787)  to  elimi- 
nate the  present  unsafe  conditions. 

Time  and  again,  reports  concerning  these  types  of  accidents  show  that  pilot  vision 
was  either  completely  lost  or  severely  impaired,  te  the  point  where  pilots  could  not 
see  to  safely  control  and  land  the  plane.  Many  lives  have  been  lost.  In  some  cases 
they  did  manage  to  land  the  plane  with  the  guidance  of  controllers  on  the  ground 
or,  by  sticking  their  heads  out  the  window  to  try  to  see.  Aside  from  skillful  piloting, 
more  than  anything  else,  it  seems  "lots  of  luck  was  the  serendipitous  and  deciding 
factor  that  made  the  difference  between  a  catastrophe  and  an  emergency  landing, 
where  all,  or  at  least  some,  survived. 

A  review  of  a  portion  of  the  accident  record  confirms  that  loss  of  pilot  vision  in 
the  cockpit  is  a  serious  safety  problem.  I  call  your  attention  to  the  attached  list  of 
"smoke  related  accidents"  Moreover,  Boeing  has  publicly  stated  to  the  Wall  Street 
Journal  (June  25,  91)  that  Boeing  alone  has  lost  seven  (7)  jets  where  smoke  in  the 
cockpit  was  a  suspected  cause. 

When  reflecting  on  Legislative  action  on  this  matter  I  believe  it  is  noteworthy  to 
observe  that  mucn  time,  money  and  effort  is  spent  on  pilot  vision.  From  frequent 
pilot  eye  tests,  to  very  careful  FAA  certification  of  instruments  and  other  costly 
equipment  and  design  features,  all  for  a  single  purpose,  to  ensure  us  and  the  pilots 
that  they  can  see  to  safely  control  and  land  the  plane.  In  other  words  the  least  the 
public  (and  the  pilots)  expect  when  hundreds  of  passenger  lives  are  involved,  is  that 
they  can  see  to  land  the  plane.  The  standard  and  the  basic  safety  requirement  is: 
there  shall  never  be  any  question  of  whether  there  is  too  much  smoke  for  the  pilot 
to  see  his  or  her  instruments  or  to  see  out  the  window  to  be  able  to  land.  To  have 
to  stick  your  head  out  the  window  (and  hope  you  are  not  in  clouds)  to  see  to  fly 
your  plane  because  you  can't  see  your  instruments  is  unacceptable.  Yet,  as  you  note 
from  the  accident  record  (in  the  accidents  with  a  more  fortunate  outcome),  that  is 
what  is  now  going  on.  I  believe  everybody  would  be  worried  and  alarmed  if  they 
found  that  was  the  safety  standard  on  the  plane  they  were  flying.  Even  more 
alarmed,  if  you  were  actually  facing  a  serious  smoke  emergency,  only  to  find  the 
pilots  on  your  plane  are  unable  to  see  to  land!  Well,  this  is  the  present  safety  stand- 
ard! There  are  no  provisions  on  any  plane  flying  today  to  cope  with  dense  continu- 
ous smoke.  Yet,  everybody  knows  that  the  ability  to  ensure  pilots  can  see  in  such 
serious  emergencies  is  what  is  absolutely  essential  and  required. 

I  believe  the  attached  letter  from  Captain  Otto  Rentsch,  former  Head  of  Safety 
with  Swissair,  says  it  all  (excerpt):  "We  were  again  iust  reminded  of  the  need  to  cor- 
rect this  serious  safety  problem  as  soon  as  possible.  Last  week  a  Swissair  MD-81 
made  an  emergency  landing  at  Munich  airport  due  to  extreme  smoke  in  the  cockpit. 
The  smoke  was  caused  by  an  electrical  cable  bundle  on  fire  in  the  cockpit.  The  situa- 
tion was  so  serious  that  the  pilots  were  unable  to  read  the  approach  chart  and  the 
instruments.  For  example,  the  speed  indication  was  estimatea  according  to  an  ap- 
proximate position  of  the  needle.  The  Approach  Center  personnel  had  to  provide  as- 
sistance to  the  pilots  on  frequencies  and  directions.  This  level  of  safety  is  unques- 
tionably unacceptable.  Pilots  must  be  able  to  see  so  they  can  safely  control  and  land 
their  aircraft.  Having  talked  to  the  Chief  of  Accident  Investigation  at  the  Swiss  De- 
partment of  Transportation,  it  is  clear  that  skillful  piloting  and  lots  of  luck  was  the 
only  difference  between  the  successful  emergency  landing,  versus  a  catastrophe.  A 
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very  slight  increase  in  smoke  intensity  would  probably  have  totally  blinded  the  pi- 
lots and  mijght  have  changed  the  outcome.  (There  were  88  passengers  and  7  crew 
on  board).  The  need  to  ensure  pilot  vision  in  such  emergencies  is  very  clear.  Hope- 
fully the  Authorities  (and  the  Airlines)  will  now  act  quickly. 

"Also,  if  my  memory  serves  me  right,  the  American  NTSB  issued  a  safety  rec- 
ommendation about  10  years  ago  in  connection  with  a  DC-9  (or  MD  80/81?)  smoke 
accident  in  Cincinnati  where  there  was  the  same  type  of  situation  with  severe 
smoke  in  the  cockpit  and  the  pilots  had  serious  difficulties  seeing  their  instruments. 
(There  was  also  a  similar  one  in  Norway  4  or  5  years  ago  with  a  DC-9  or  MD80) 
In  spite  of  the  NTSB  reconunendation  it  is  obvious  that  the  safety  problem  still  per- 
sists. 

"With  further  regard  to  your  original  question,  I  am  also  aware  that  there  have 
been  several  other  fatal  smoke  accidents  world-wide,  many  of  which  the  Authorities 
know  and/or  suspect  were  caused  by  loss  of  pilot  vision." 

It  is  also  important  for  the  Committee  to  note  that  European  law  would  in  all 
likelihood  have  brought  criminal  charges  against  the  airline,  manufacturer  and  oth- 
ers had  the  recent  accident  in  Munich  ended  in  tragedy.  I  have  attached  a  news 
article  from  Aviation  International  News  (July  93)  which  shows  that  in  similar 
cases,  where  known  unsafe  conditions  have  not  been  corrected,  employees  of  the  air- 
line, manufacturer  and  even  the  Aviation  Authorities  were  indicted  on  murder, 
manslaughter  and  homicide  charges.  Such  actions  have  been  taken  several  times. 

NTSB  nas  in  the  past  issued  recommendations  on  matters  surrounding  continu- 
ous smoke,  past  Chairman  Jim  Burnett  noted  in  a  Public  Works  and  Transportation 
Hearing  about  ten  years  ago  before  the  Committee  on  Investigation  and  Oversight, 
on  the  House  side,  concerning  a  DC9  accident  in  Cincinnati,  that  the  pilot  had  great 
difiiculty  seeing  his  instruments.  Since  that  accident,  what  has  happened? 

NTSB  issuea  a  safety  recommendation  that  the  problem  of  continuous  smoke  be 
addressed  by  the  FAA.  The  safety  action  has  subsequently  been  labelled  tClosed  ac- 
ceptable action"  by  the  NTSB.  This  by  any  reasonable  measure  would  lead  us  to  be- 
lieve that  the  problem  is  solved.  The  reason  I  am  here,  is  that  it  is  not  solved.  The 
accident  record  is  proof  of  the  continuing  unsafe  conditions.  The  aircraft  type  in- 
volved in  the  Cincinnati  accident  has  subsequently  been  involved  in  at  least  2  more 
accidents  where  the  same  serious  safety  problem  has  been  noted — that  the  pilots 
had  great  difficulty  seeing.  The  last  accident,  as  noted  by  Captain  Rentsch,  occurred 
just  a  week  or  two  ago  in  Munich,  Germany,  and  as  you  can  see  from  the  list  of 
accidents  there  have  been  many  others. 

Subsequent  to  the  Cincinnati  accident,  the  FAA  spent  four  years  at  the  request 
of  Congress  searching  for  a  solution  to  the  problem  with  continuous  smoke,  testing 
air  scoops,  relief  valves,  modifying  aircraft,  many  hours  of  flight  testing  etc.  The 
FAA  was  unable  to  find  a  viable  solution  that  solves  the  problem  of  dense  continu- 
ous smoke  in  the  airplane. 

As  you  will  notice  from  the  attached  len^hy  materials,  in  my  response  to  com- 
ments by  the  ATA  on  Senator  Inouye's  Legislation,  S.  787,  the  FAA  in  its  instruc- 
tions on  how  to  comnly  with  the  regulations  repeatedly  mentions  the  need  to  ad- 
dress continuous  smoke.  You  will  also  notice  that  the  Airline  Pilots  Association  has 
expressed  their  concern  about  the  matter  as  recently  as  December  of  last  year. 
McDonnell  Douglas  in  its  comments  on  Senator  Inouye's  legislation  states  that  "the 
need  to  remove  heavy  smoke,  whether  continuous  or  not,  from  the  flight  station  is 
most  certainly  a  requirement."  The  whole  crux  of  the  matter  is  that  the  airplanes 
are  not  tested  or  certified  to  ensure  pilot  vision  when  there  is  continuous  dense 
smoke. 

While  the  FAA  was  unable  to  solve  the  problems  relating  to  continuous  smoke, 
our  company.  Vision  Safe  Corporation,  was  able  to  do  so,  to  safeguard  pilot  vision. 
At  considerable  expense  and  over  several  years  Vision  Safe  developed  technology 
that  allows  oilots  to  see  the  flight  path  and  vital  instruments  so  that  they  can  safely 
control  and  land  the  plane,  regardless  how  much  smoke  there  is  in  the  cockpit.  This 
is  a  major  breakthrough  in  this  area  of  aviation  safety.  The  International  Civil  Avia- 
tion Organization  was  quick  to  write  about  the  matter  when  they  learned.  ICAO  as 
you  know  is  an  arm  of  the  United  Nations.  The  headline  of  the  article  "Smoke-Re- 
lated Accidents  May  Be  Preventable — Newly  developed  smoke  displacement  device 
can  provide  a  clear  path  of  vision  regardless  of  smoke  density".  ICAO  very  gener- 
ously provided  a  full  size  picture  of  our  Emergency  Vision  Assurance  EVAS  on  their 
front  cover.  (I  have  provided  some  reprints  for  the  Committee) 

It  was  our  decision  to  proceed  to  have  the  EVAS  Technology  FAA  Certified.  Again, 
this  was  a  long  and  costly  process.  Nevertheless  we  thought  it  was  the  appropriate 
thing  to  do  to  alleviate  any  concerns  industry  may  have  about  the  newly  developed 
technology.  EVAS  is  fully  FAA  approved  as  of  November  1990. 
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Subsequently  we  reauested  the  FAA  in  Washinffton  to  enforce  the  safety  regula- 
tions in  accordance  with  the  standards  they  prescnbe  in  the  FAA  Advisory  Circulars 
to  address  continuous  smoke.  Much  to  our  surprise  we  are  told  by  the  FAA  that  it 
was  no  longer  a  safety  problem  (in  spite  of  FAA's  4  year  failure  in  searching  for 
a  solution  at  taxpayer  expense)  We  were  also  told  that  the  FAA  would  not  take  any 
action  to  enforce  the  existing  regulation  for  continuous  smoke!  The  acrimony  has 
been  going  on  ever  since.  We  now  have  file  cabinets  full  of  documentation  arguing 
endlessly  back  and  forth,  whether  pilots  must  be  able  to  see  in  serious  emergencies 
with  dense  continuous  smoke!!! 

FAA  claims  everything  is  fine  the  way  it  is.  FAA  tries  to  support  its'  totally  unac- 
ceptable position  by  saying  that  accidents  involving  smoke  in  the  cockpit  and  loss, 
or  serious  impairment,  of  pilot  vision  are  not  "unsafe  conditions''(!),  so  long  as  the 
pilots  managed  to  land,  even  if  they  had  severe  difficulty  seeing  and/or  were  forced 
to  stick  their  heads  out  the  window  to  try  to  see  and/or  had  to  be  guided  by  control- 
lers on  the  ground  to  find  the  airport!  Such  a  safety  policy  is  not  only  unacceptable, 
it  is  unbelievable.  Moreover,  at  the  same  time,  FAA  also  ignores  fatal  accidents 
where  smoke  in  the  cockpit  and  blinded  pilots  were  a  suspected  or  known  cause, 
in  spite  of  the  many  fatal  smoke  accidents  the  FAA  refuses  to  act. 

FAA  prescribes  that  means  be  available  to  deal  with  continuous  smoke  in  their 
instructions  of  how  to  comply  with  the  smoke  regulation;  McDonnell  Douglas  clearly 
states  it  is  a  safety  requirement:  'The  need  to  remove  heavy  smoke,  whetner  contin- 
uous or  not,  from  the  flirfit  station  is  most  certainly  a  requirement."  There  isn't  a 
pilot  anywhere  who  would  accept  or  expect  to  have  his  or  her  vision  impaired  while 
trying  to  land.  Nor  for  a  moment  would  he  or  she  question  whether  they  would  be 
able  to  see  to  safely  land  the  plane.  It  is  a  fundamental  safety  requirement  which 
is  never  questioned.  Yet,  today  when  the  emergency  involves  dense  and  continuous 
smoke,  the  likelihood  is  very  great  that  the  pilots  will  be  totally  blinded  by  the 
smoke  and  unable  to  see  to  control  the  airplane.  Hundreds  of  lives  may  be  need- 
lessly lost  in  the  next  avoidable  accident. 

The  issue  is  so  profoundly  simple  and  straightforward  and  so  essential  to  fun- 
damental air  safety  that  I  question  whether  this  Committee  has  ever  had  to  face 
such  a  self  evident  issue  beiore.  Of  course  pilots  must  be  able  to  see,  whether  or 
not,  there  is  dense  continuous  smoke  in  the  cockpit. 

Clearly,  the  need  to  ensure  pilot  vision  in  emergencies  with  dense  continuous 
smoke  is  acknowledged  as  a  "requirement"  by  responsible  industry  leaders,  as  well 
as  pilots  (ALPA)  and  the  public.  FAA's  own  advisory  material  states  that  such  pro- 
tection must  be  provided  to  comply  with  the  safety  regulation.  However,  the  for- 
titude of  the  FAA,  and  the  industry  as  a  whole,  to  accomplish  this  required  level 
of  safety,  in  a  prompt  and  responsible  manner,  is  blatantly  lacking.  Therefore,  the 
dire  need  for  Legislation. 

After  several  years  of  acrimony  with  the  FAA,  which  incidentally  has  been  very 
costly,  I  am  very  pleased  and  grateful  that  Senator  Inouye  has  persevered  with  the 
legislation  and  that  this  Committee  has  chosen  to  deal  with  this  serious  safety 
issue.  Frankly,  not  just  I,  but  I  believe  many  of  the  other  parties  involved  would, 
in  spite  of  all  the  rhetoric,  be  relieved  if  Congress  just  ordered  the  FAA  to  promptly 
comply  with  the  existing  safety  regulation,  to  require  protection  against  dense  con- 
tinuous smoke  on  existing  and  future  aircraft.  Let  us  not  wait  for  more  tragic  acci- 
dents and  more  needless  loss  of  life.  There  have  been  too  many  already. 

That  concludes  my  prepared  statement,Mr.  Chairman.  I  will  be  pleased  to  respond 
to  any  questions  you  or  the  other  Members  may  have  at  this  time. 

[A  miscellany  of  letters,  articles,  and  information  may  be  found  in  the  committee's 
files.] 

Senator  Ford.  Mr.  McSweeny. 

STATEMENT  OF  THOMAS  McSWEENY,  AIRCRAFT 
CERTIFICATION,  FEDERAL  AVIATION  ADMINISTRATION 

Mr.  McSweeny.  Thank  you,  Mr.  Chairman.  I  am  Tom 
McSweeny,  director  of  Aircraft  Certification  for  the  FAA.  I  am 
pleased  to  have  the  opportunity  to  appear  before  you  toda^  to  pro- 
vide FAA's  findings,  contained  in  a  recent  report  to  the  Congress, 
concerning  the  effects  of  smoke  in  the  cockpit  of  an  aircraft. 

I  am  enclosing  as  an  attachment  to  my  statement  the  full  report, 
which  I  will  discuss  very  briefly. 
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Senator  Ford.  It  will  be  included  in  the  record. 

Mr.  McSwEEisfY.  I  will  of  course  be  pleased  to  respond  to  any  as- 
pects of  the  report  which  may  be  of  interest  to  the  committee. 

In  our  preparation  of  the  report,  we  evaluated  existing  tech- 
nologies to  evacuate  smoke  from  the  aircraft  cockpit,  determined 
whether  action  should  be  taken  to  change  current  regulations,  and 
estimated  the  cost  of  installation  of  different  technology  for  the 
commercial  airline  industry. 

The  evacuation  of  smoke  from  a  cockpit  is  needed  to  enable  the 
crew  to  operate  the  airplane.  Our  standards  provide  for  the  effec- 
tive evacuation  of  smoke.  An  aircraft's  equipment  and  procedures 
are  considered  to  meet  FAA  requirements  if  smoke  concentration  is 
reduced  within  3  minutes,  so  that  any  residual  smoke  neither  dis- 
tracts the  flight  crew  nor  interferes  with  operations  under  either 
instrument  meteorological  conditions,  IMC,  or  visual  meteorological 
conditions,  VMC. 

We  believe  these  standards  provide  sufficient  reserve  for  a  flight 
crew  to  retain  adequate  visibility  of  the  flight  instruments  and  con- 
trols, and  outside  the  aircraft,  to  continue  safe  flight  and  landing, 
even  when  a  reasonably  probable  continuous  smoke  source  is 
present. 

There  are  essentially  two  methods  recognized  as  being  effective 
in  evacuating  smoke  from  the  cockpit.  The  method  used  in  most 
transport  category  airplanes  is  to  increase  the  flow  of  fresh  air  into 
the  cockpit,  forcing  the  smoke  out.  All  FAA  certificated,  modem 
transport  aircraft  use  this  method,  which  has  proven  its  effective- 
ness. 

A  second  means  of  evacuating  smoke  is  the  installation  of  a  de- 
vice called  the  "smoke  chute."  Some  aircraft  use  this  method.  In 
the  early  development  of  our  certification  standards,  we  considered 
the  adoption  of  a  specific  requirement  for  smoke  chutes,  but  did  not 
do  so,  concluding  that  the  smoke  evacuation  capabilities  provided 
by  our  final  rule  adequately  met  the  same  safety  concerns. 

In  the  report  to  Congress,  we  examined  another  means  of  ad- 
dressing smoke  in  the  cockpit.  This  is  the  smoke  displacement  de- 
vice, or  EVAS,  which  provides  a  restricted  viewing  path  from  the 
pilot's  smoke  goggles  to  a  small  portion  of  the  vertical  flight  instru- 
ments and  a  limited  area  of  the  windshield. 

Our  analysis  led  us  to  conclude  that  EVAS  would  be  of  only  lim- 
ited value,  and  should  not  be  mandated  for  installation  in  airline 
aircraft.  EVAS  provides  no  smoke  evacuation  capabilities  and, 
thus,  these  FAA  certification  requirements  would  have  to  continue 
to  be  met  by  other  means.  EVAS  creates  only  a  narrow  vision  path, 
so  that  if  smoke  were  to  accumulate  in  the  cockpit,  a  number  of 
important  flight  instruments  and  controls  would  still  not  be  visible 
to  the  pilot. 

Moreover,  that  limited  capability  would  only  be  of  use  in  da^ime 
VMC  conditions.  I  also  have  concerns  that  a  flight  crew's  initial  ef- 
forts to  deploy  EVAS  would  interfere  with  its  primary  responsibil- 
ity to  locate  and  address  the  source  of  the  smoke,  and  its  secondary 
responsibility  to  immediately  land  the  aircraft. 

In  our  report,  we  estimated  the  cost  of  mandating  either  smoke 
chutes  or  EVAS.  We  projected  that  the  installation  of  smoke  chutes 
would  cost  approximately  $23.5  million  over  a  10-year  period  if  all 
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aircraft  were  retrofitted.  The  cost  of  EVAS,  including  maintenance 
and  training,  would  be  approximately  $70  million. 

In  our  view,  the  costs  of  either  of  these  technologies  clearly  out- 
weigh any  benefits  that  might  be  derived  from  their  installation. 

Before  closing,  I  would  like  to  briefly  touch  on  our  examination 
of  the  aircraft  safety  record  associated  with  cockpit  smoke.  This 
was  an  important  element  of  our  review. 

In  particular,  we  looked  at  12  accidents  and  incidents  furnished 
by  the  producer  of  the  EVAS  device.  Of  those  12  accidents  and  inci- 
dents, there  is  not  a  single  one  in  which  either  we  or  the  accident 
investigation  authorities  have  determined  that  the  use  of  a  smoke 
displacement  device  such  as  EVAS  would  have  contributed  to  a 
safe  landing. 

We  also  looked  at  264  cases,  from  1986  through  1992,  that  in- 
volved smoke,  fumes,  or  fire  in  or  near  the  cockpit.  Our  review  dis- 
closed that  in  none  of  those  cases  was  the  lack  of  pilot  visibility  of 
the  instruments  or  outside  of  the  aircraft  a  factor  in  preventing 
continued  safe  flight  and  landing.  Thus,  there  would  have  been  no 
apparent  benefit  from  EVAS  in  these  cases. 

In  summary,  our  analysis  has  led  us  to  conclude  that  there  is  no 
existing  technology  that  would  improve  smoke  evacuation  from  the 
cockpit.  Further,  airplanes  certificated  in  accordance  with  FAA's 
1986  smoke  evacuation  guidelines  and  associated  agency  certifi- 
cation advisory  material  have  demonstrated  a  safety  record  that 
confirms  existing  procedures  are  satisfactory. 

None  of  these  airplanes  have  crashed  nor  have  lives  been  lost 
due  to  the  crew's  inability  to  see  the  instruments  or  outside  the 
cockpit. 

That  completes  my  prepared  statement,  Mr.  Chairman,  and  I 
would  be  pleased  to  respond  to  any  questions  you  may  have. 

[The  prepared  statement  of  Mr.  McSweeny  follows:] 

Prepared  Statement  of  Thomas  McSweeny 

I  am  Tom  McSweeny,  Director  of  Aircraft  Certification  for  the  FAA.  I  am  pleased 
to  have  the  opportunity  to  appear  before  you  today  to  provide  the  FAA'S  findings 
contained  in  a  recent  report  to  the  Congress  concerning  the  effects  of  smoke  in  the 
cockpit  of  an  aircraft.  I  am  enclosing  as  an  attachment  to  Thy  statement  the  full 
report,  which  I  will  describe  very  briefly.  I  will,  of  course,  be  pleased  to  respond  in 
more  detail  concerning  anv  aspect  of  the  report  of  interest  to  the  committee. 

In  our  preparation  of  tne  attached  report,  we  evaluated  existing  technologies  to 
evacuate  smoKe  from  an  aircraft  cockpit,  determined  whether  action  should  be  taken 
to  change  current  regulations,  and  estimated  the  cost  of  installation  of  different 
technology  for  the  commercial  airline  industry. 

The  evacuation  of  smoke  from  a  cockpit  is  needed  to  enable  the  crew  to  operate 
the  airplane.  Our  standards  provide  for  the  effective  evacuation  of  smoke.  An  air- 
craft's equipment  and  procedures  are  considered  to  meet  FAA  requirements  if  smoke 
concentration  is  reduced  within  3  minutes  so  that  any  residual  smoke  neither  dis- 
tracts the  flightcrew  nor  interferes  with  operations  under  either  Instrument  Mete- 
orological Conditions  (IMC)  or  Visual  Meteorological  Conditions  (VMC).  We  believe 
these  standards  provide  sufficient  reserve  for  a  flightcrew  to  retain  adequate  visi- 
bility of  the  flirfit  instruments  and  controls,  and  outside  the  aircraft,  to  continue 
safe  flight  and  landing,  even  when  a  reasonably  probable  continuous  smoke  source 
is  present. 

There  are  essentially  two  methods  recognized  as  being  effective  in  evacuating 
smoke  from  the  cockpit.  The  method  used  in  most  transport  category  airplanes  is 
to  increase  the  flow  of  fresh  air  into  the  cockpit,  forcing  the  smoke  out.  All  FAA- 
certificated  modem  transport  aircraft  use  this  method,  which  has  proven  its  effec- 
tiveness. A  second  means  of  evacuating  smoke  is  the  installation  of  a  device  called 
a  "smoke  chute."  Some  aircraft  use  this  method.  In  the  earlier  development  of  our 
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certification  standards,  we  considered  the  adoption  of  a  specific  requirement  for 
smoke  chutes,  but  did  not  do  so,  concluding  that  the  smoke  evacuation  capabilities 
provided  by  our  final  rule  adequately  met  the  same  safety  concerns. 

In  the  report,  we  examined  another  means  of  addressing  smoke  in  the  cockpit. 
This  is  a  smoke  displacement  device  called  EVAS  (or  the  Emergency  Vision  Assur- 
ance System)  that  provides  a  restricted  viewing  path  from  the  pilot's  smoke  goggles 
to  a  small  portion  of  the  critical  flight  instruments  and  a  limited  area  of  the  wind- 
shield. Our  analysis  led  us  to  conclude  that  EVAS  would  be  of  only  limited  value, 
and  should  not  be  mandated  for  installation  in  airline  aircraft.  EVAS  provides  no 
smoke  evacuation  capabilities,  and,  thus,  these  FAA  certification  requirements 
would  have  to  continue  to  be  met  by  other  means.  It  creates  only  a  narrow  vision 
path  so  that,  if  smoke  were  to  accumulate  in  the  cockpit,  a  number  of  important 
ui^t  instruments  and  controls  would  still  not  be  visible  to  the  pilot.  Moreover,  that 
limited  capability  would  only  be  of  use  in  daytime  Visual  Meteorological  Conditions. 
We  also  have  concerns  that  a  flight  crew's  initial  efforts  to  deploy  EVAS  could  inter- 
fere with  its  primary  responsibility  for  locating  and  addressing  the  source  of  the 
smoke. 

In  our  report,  we  estimated  the  costs  of  mandating  either  smoke  chutes  or  EVAS. 
We  project  that  the  installation  of  smoke  chutes  would  cost  approximately  $23.5 
million  over  a  10-year  period  if  all  aircraft  were  retrofitted.  The  cost  of  EVAS,  in- 
cluding maintenance  and  training,  would  be  approximately  $70  million.  In  our  view, 
the  costs  of  either  of  these  technologies  clearly  outweighs  any  benefits  that  mi^t 
be  derived  from  their  installation. 

Before  closing,  I  would  like  to  briefly  touch  on  our  examination  of  the  aircraft 
safety  record  associated  with  cockpit  smoke.  This  was  an  important  element  of  our 
review.  In  particular,  we  looked  at  12  accidents  and  incidents  furnished  by  the  pro- 
ducer of  the  Emergency  Vision  Assurance  System  (EVAS)  device.  Of  these  12  acci- 
dents and  incidents,  there  is  not  a  single  one  in  which  either  we  or  the  accident 
investigation  authorities  have  determined  that  the  use  of  a  smoke  displacement  de- 
vice, such  as  EVAS,  would  have  contributed  to  a  safe  landing. 

We  also  looked  at  the  264  cases  from  1986  through  1992  that  involved  smoke, 
fumes,  or  fire  in  or  near  the  cockpit.  Our  review  disclosed  that  in  none  of  those 
cases  was  the  lack  of  pilot  visibility  of  the  instruments  or  outside  the  aircraft  a  fac- 
tor in  preventing  continued  safe  flight  and  landing.  Thus,  there  would  have  been 
no  apparent  benefit  from  EVAS  in  these  cases. 

In  sum,  our  analysis  has  led  us  to  conclude  that  there  is  no  existing  technolo^ 
that  would  improve  smoke  evacuation  from  the  cockpit.  Further,  airplanes  certifi- 
cated using  the  FAA's  1986  smoke  evacuation  guidelines  and  associated  agency  cer- 
tification advisory  materials  have  demonstrated  a  safety  record  that  confirms  exist- 
ing procedures  are  satisfactory.  None  of  these  airplanes  have  crashed  nor  have  lives 
been  lost  due  to  a  crew's  inability  to  see  the  instruments  or  outside  the  cockpit. 

That  completes  my  prepared  statement,  Mr.  Chairman.  I  would  be  pleased  to  re- 
spond to  any  questions  you  may  have  at  this  time. 


[The  report  to  Congress  "Smoke  in  the  Cockpit  of  Transport  Category  Airplanes," 
by  the  Department  oi  Transpwrtation  may  be  found  in  the  committee  s  files.] 

Senator  Ford.  Thank  you  very  much.  Mr.  Landry,  the  third  time 
is  a  charm. 

STATEMENT  OF  JAMES  E.  LANDRY,  PRESmENT,  AIR  TRANS- 
PORT ASSOCIATION  OF  AMERICA;  ACCOMPANIED  BY  AL 
PREST,  VICE  PRESIDENT  OF  OPERATIONS 

Mr.  Landry.  Thank  you,  Mr.  Chairman. 

Well,  I  am  particularly  charmed  because  I  have  with  me  for  this 
portion  of  this  hearing  Al  Prest,  ATA's  vice  president  of  operations, 
who,  in  an  earlier  incarnation,  was  a  captain  for  TWA  for  a  num- 
ber of  years  and,  indeed,  managed  the  training  of  TWA's  flight 
crews  for  operations  of  Boeing  707's  and  727's. 

I  appreciate  this  opportunity  to  discuss  S.  787,  which,  if  enacted 
into  law,  would  direct  the  Secretary  of  Transportation  to  issue  an 
advisory  circular  requiring  that  turbine  engine  powered  aircraft 
have  ventilation  systems  capable  of  providing  a  sufficiently  smoke 
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free  flight  deck  environment  to  permit  continued  control  of  the  air- 
craft in  situations  where  dense  and  continuous  smoke  enters  the 
cockpit,  and  that  smoke  displacement  equipment  be  provided  for 
the  flight  crew. 

We  believe  that  existing  aircraft  certification  requirements  ade- 
quately deal  with  situations  where  smoke  enters  the  cockpit.  We 
are  particularly  concerned  about  the  second  element  of  S.  787,  that 
smoke  displacement  equipment  be  present  in  the  cockpit.  Our  view 
is  that  the  presence  of  such  equipment  could  distract  tne  crew  from 
promptly  performing  the  procedures  needed  to  deal  with  a  cockpit 
smoke  situation. 

Consequently,  we  oppose  mandating  that  air  carrier  aircraft  be 
equipped  with  such  devices. 

Existing  FAA  re^latory  provisions  establish  smoke  evacuation 
requirements  for  air  earner  aircraft.  Part  25  of  the  FAA  regula- 
tions prescribes  the  airworthiness  standards  for  the  FAA's  issuance 
of  type  certificates  for  transport  category  aircraft,  and  includes  a 
requirement  concerning  cockpit  smoke  evacuation. 

Moreover,  the  FAA  has  issued  an  advisory  circular  that  details 
the  procedure  by  which  cockpit  smoke  evacuation  capability  is  to 
be  demonstrated.  In  addition,  the  FAA  has  required  that  airplane 
flight  manuals  include  a  statement  that  whenever  a  fire  is  discov- 
ered aboard  an  aircraft,  the  crew  is  to  land  immediately  or  as  soon 
as  practicable  at  the  nearest  airport.  Hence,  a  comprehensive  regu- 
latory program  exists  to  respond  effectively  to  smoke  in  the  cockpit 
of  an  air  carrier  aircraft. 

Furthermore,  the  FAA  has  taken  a  series  of  regulatory  actions 
that  are  intended  to  reduce  the  possible  sources  of  smoke  aboard 
air  carrier  aircraft  and  improve  the  ability  of  the  crew  to  fight  on 
board  fires.  Those  initiatives  are  described  in  our  statement  for  the 
record. 

I  wish  to  point  out  that  those  regulatory  measures  are  designed 
to  diminish  the  sources  of  aircraft  nres  and  to  strengthen  on  board 
fire  fighting  capability.  This  is  an  important  consideration.  If  the 
source  of  a  fire  or  smoke  can  be  controlled,  the  likelihood  of  dense 
smoke  continuously  infiltrating  the  cockpit  is  greatly  reduced. 

In  response  to  a  congressional  directive,  the  FAA,  on  October  25, 
submitted  to  Congress  a  report  entitled  "Smoke  in  the  Cockpit  of 
Transport  Category  Aircraft."  The  report  concluded  that  existing 
regulatory  requirements  are  adequate,  and  that  smoke  displace- 
ment equipment  would  not  be  acceptable  for  showing  compliance 
with  the  requirements  of  FAR  section  25.831(d),  which  is  the  provi- 
sion of  part  25  that  deals  with  cockpit  smoke  evacuation.  Also  sig- 
nificant is  the  fact  that  nothing  cited  in  the  report  demonstrates 
that  smoke  displacement  equipment  would  have  averted  any  of  the 
aircraft  accidents  that  the  FAA  examined. 

Airframe  manufacturers  and  air  carriers  share  those  conclusions. 
No  evidence  has  been  brought  to  our  attention  which  would  war- 
rant modification  of  the  existing  regulatory  program  for  cockpit 
smoke  evacuation  or  would  justify  the  mandatory  use  of  smoke  dis- 
placement equipment. 

Smoke  displacement  equipment  is  the  wrong  response  to  a  cock- 
pit smoke  situation.  The  flight  crew  would  have  to  retrieve  the  de- 
vice, install  and  inflate  it,  during  a  critical  period  of  time  in  which 
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the  crew  should  be  directing  its  attention  to  controlling  the  aircraft, 
detecting  and  isolating  the  cause  of  the  smoke,  and  initiating 
smoke  removal  procedures. 

Such  a  distraction  of  flight  crew  attention  could  prove  costly  to 
those  aboard  the  aircraft. 

I  am  sure  Mr.  Prest  can  discuss  the  practical  consequences  of 
using  this  equipment  in  emergency  situations  if  you  wish. 

Moreover,  the  smoke  displacement  equipment  does  not  improve 
the  evacuation  of  smoke  from  the  cockpit.  As  its  name  indicates,  it 
merely  displaces  smoke,  and  only  from  a  small  portion  of  the  in- 
strument panel  and  the  windscreen.  Much  of  the  instrument  panel 
and  all  of  the  communication  and  navigation,  radios,  throttles, 
overhead  electrical,  and  other  system  controls  will  not  be  visible 
using  it. 

That  is  the  crucial  shortcoming,  when  you  realize  that  the  crew, 
during  a  smoke  incident,  must  control  the  aircraft,  which  involves 
using  instruments  and  controls  beyond  those  which  the  smoke  dis- 
placement equipment  covers,  and  will  likely  be  attempting  to  turn 
off  Electrical  or  other  aircraft  systems  to  isolate  the  source  of  the 
smoke. 

We  are  particularly  concerned  that  the  use  of  smoke  displace- 
ment equipment  will  divert  the  flight  crew  from  its  primary  respon- 
sibility of  landing  the  aircraft  as  soon  as  practicable.  Indeed,  we 
are  apprehensive  that  the  use  of  the  equipment  could  lead  a  crew 
to  underestimate  the  seriousness  of  a  smoke  situation,  or  to  con- 
clude erroneously  that  it  could  master  the  situation  without  land- 
ing promptly. 

For  these  reasons,  we  respectfully  urge  the  subcommittee  not  to 
act  favorably  upon  S.  787. 

Senator  Ford.  Thank  you  very  much,  Mr.  Landry. 

Mr.  Werjefelt,  in  testimony  before  the  subcommittee  on  October 
29,  and  that  was  just  a  couple  of  weeks  ago,  the  Chairman  of  the 
National  Transportation  Safety  Board,  Carl  Vogt,  said  that  the  Na- 
tional Transportation  Safety  Board  had  not  found  smoke  in  the 
cockpit  to  be  the  cause  of  any  aviation  accident.  Consequently, 
NTSB  has  no  outstanding  safety  recommendations  for  the  FAA  on 
this  subject. 

Do  you  believe  this  committee  should  legislate  in  an  area  which 
the  premier  aviation  regulatory  agency  and  the  independent  safety 
agency  has  rejected? 

Mr.  Werjefelt.  Let  me  explain  that,  first  of  all,  the  NTSB  does 
not  cover  all  the  accidents  by  a  long  shot.  There  are  many  acci- 
dents overseas  that  occur  witn  U.S. -made  aircraft  operated  by  for- 
eign carriers.  And  we  have  communicated  to  the  NTSB  that  one- 
half  of  the  accidents  we  have  listed,  they  have  not  even  looked  at. 
So,  I  can  see  where  they  would  arrive 

Senator  Ford.  And  those  would  be  overseas?  Those  accidents 
that  you  refer  to  would  be  overseas,  out  of  the  country? 

Mr.  Werjefelt.  Correct,  yes. 

Now,  if  they  do  not  look  at  those,  then  how  could  they  arrive  at 
a  conclusion  that  there  was  a  problem?  I  can  understand  that. 

But  there  is  a  problem.  There  is  a  very  serious  problem.  It  is  well 
known  in  the  aviation  safety  community.  But  why  they  do  not  look 


70 

at  these  other  accidents,  I  do  not  know.  They  should,  in  my  mind. 
They  are  equally  important. 

Does  that  answer  your  question,  sir? 

Senator  Ford.  Yes. 

Mr.  McSweeny,  has  the  FAA  ever  tested  the  equipment  which  Vi- 
sion Safe  produces?  If  so,  what  were  the  results?  Or,  if  not,  why 
not? 

Mr.  McSweeny.  The  FAA  has  recently  witnessed  a  test  of  a  sys- 
tem that  is  intended  to  be  installed  in  a  Boeing  737.  The  system 
was  tested  in  a  fixed-space  simulator — that  is,  not  movable — and 
dense,  theatrical  white  smoke  was  used.  This  particular  test  was 
a  subjective,  rather  than  a  definitive,  evaluation  of  the  ability  to 
land  the  aircraft. 

As  I  remember  the  details,  there  was  some  difficulty  with  one  or 
two  pilots  in  properly  landing  the  aircraft. 

Senator  Ford.  Because  of  the  equipment? 

Mr.  McSwEE^fY.  One  was  caused  by  the  failure  of  a  second  in- 
strument that  was  covered  by  the  bag.  That  forced  the  pilot  to  have 
to  go  somewhere  else  to  find  that  information,  and  it  was  not  ob- 
tainable. The  second  one  was  probably  caused  by  some  unfamil- 
iarity  with  that  particular  simulator. 

Mr.  Werjefelt.  Excuse  me.  Senator. 

Senator  Ford.  Yes. 

Mr.  Werjefelt.  Could  I  comment  on  that  please,  for  a  moment? 

Senator  Ford.  Let  me  get  to  Mr.  Landry,  and  then,  if  you  have 
some  comments,  you  may  want  to  comment  on  both  of  them  before 
we  get  through  here. 

Mr.  Werjefelt.  Thank  you. 

Senator  Ford,  Mr.  Landry,  your  testimony  mentions,  "you  are 
concerned  that  the  use  of  smoke  displacement  equipment  will  di- 
vert the  flight  crew  from  its  primary  responsibility  of  landing  the 
aircraft."  Do  you  want  Mr.  Prest  to  answer  that  for  you,  or  do  you 
want  to? 

Mr.  Landry.  Well,  I  would  like — I  think  the  record  would  benefit 
from  the  perspective  of  an  experienced  flight  captain  and  a  man 
who  managed  the  training  of  TWA's  flight  crews  for  a  number  of 
years. 

Al. 

Mr.  Prest,  Mr.  Chairman,  if  I  may,  just  before  we  get  into  that. 
It  should  be  noted  that  the  12  incidents  that  have  been  referred  to 
a  couple  of  times  in  this  hearing  and  elsewhere  have  been  analyzed 
by  both  personnel  from  within  the  industry,  the  Boeing  Aircraft 
Corp.,  McDonnell-Douglas,  Airbus  Industries,  as  well  as  the  FAA. 
And,  with  regard  to  at  least  one  of  the  foreign  accidents,  let  me 
read  fi-om  the  analysis  done  by  the  Boeing  Co.,  which  does  not  sup- 
port smoke  displacement  equipment. 

The  accident  was  a  TU-134-A,  which  is  an  Aeroflot  airplane. 
And  the  accident  occurred  July  2,  1986,  And  the  following  is  quoted 
from  the  Russian  authorities,  "According  to  the  findings  of  the  acci- 
dent investigation,  the  TU-134  accident  was  caused  by  the  fire  in 
the  rear  cargo  compartment.  The  smoke  penetrated  only  the  pas- 
senger cabin  and  had  no  effect  on  the  piloting." 
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The  incidents  referred  to  and  the  accidents  referred  to,  for  the 
most  part — all  of  them,  as  a  matter  of  fact — have  no  bearing  or  no 
relevance  with  regard  to  smoke  displacement. 

With  regard  to  the  specific  issue  at  hand,  smoke  evacuation  from 
the  cockpit  is  the  principal  responsibility  of  the  crew  and  they  must 
manage  that  in  a  responsible  manner.  The  aircraft  is  pressurized, 
which  means  the  cabin  altitude  at  cruising  altitude  is  somewhere 
in  the  neighborhood  of  7,000  feet,  while  the  outside  altitude,  pres- 
sure altitude  would  be  35,000  feet,  as  an  example. 

That  differential  in  the  pressurization  that  is  required — if  there 
is  an  explosive  decompression,  we  all  know  what  happens,  the  air 
evacuates  the  airplane  rather  quickly.  Flight  crews  are  taught  to 
evacuate  smoke  using  a  controlled  means  of  evacuating  the  smoke, 
which  increases  the  cabin  pressure  altitude  to,  let  us  say,  10,000 
feet,  in  a  period  of  about  20  seconds. 

That  20  seconds  is  sufficient  to  rapidly  draw  the  smoke  out  of  the 
cockpit  and  give  the  crews  the  vision  that  is  required  to  operate  the 
aircraft.  That  vision  includes,  in  the  case  of  a  three-pilot  airplane, 
the  captain  looking  over  his  shoulder  at  the  flight  engineer's  panel, 
monitoring  the  pressurization  and  air  conditioning  controls,  and 
the  fresh  air,  RAM  air,  is  available  on  the  particular  type  of  air- 
plane. In  the  case  of  most  two-crew  airplanes,  those  pressurization 
controls  are  on  the  pilot's  overhead  panel,  between  the  two  pilots. 

This  smoke  displacement  device  that  we  have  been  talking  about 
today  does  not  include  vision  protection  in  either  of  those  two  direc- 
tions. Therefore,  the  smoke  evacuation  procedure  is  what  we  con- 
sider to  be  the  safest  procedure.  That,  with  the  oxygen  mask  and 
the  smoke  goggles  that  the  crew  are  provided  produces  the  best, 
most  effective  means  to  fly  an  airplane  that  has  smoke  in  the  cock- 
pit. 

Senator  Ford.  Now,  Mr.  Werjefelt,  do  you  want  to  have  some 
comment  about  the  two  statements? 

Mr.  Werjefelt.  I  sure  would.  Thank  you. 

First  of  all,  what  Mr.  McSweeny  said  about  the  flight  test  in  the 
737  or  the  test  in  the  737  simulator:  3  years  ago  the  FAA  certified 
the  EVAS  equipment  and  it  went  through  all  the  necessary  FAA 
rigmarole.  And,  believe  me,  it  was  a  costly  affair  for  a  small  com- 
pany like  ours.  They  subsequently  wanted  to  go  through  some  more 
tests  with  the  737  and  Falcon  900,  for  which  we  have  requests  for 
equipment.  The  FAA  could  not  furnish  us  two  pilots  out  of  their 
flight  test  personnel  for  the  737  test  that  were  adequately  rated  or 
current  on  the  equipment.  There  was  no  problem  seeing  anything. 

I  might  add  about  American  Airlines:  2  years  ago  their  chief  pi- 
lots requested  we  come  over  to  Dallas  to  demonstrate  the  EVAS 
equipment  for  them.  We  did  so  with  complete,  full  smoke  in  the 
cockpit.  The  pilots  were  immensely  impressed  by  it  and  said  they 
would  love  to  have  it  on  the  airplanes.  This  was  every  chief  pilot 
that  American  Airlines  had  for  their  different  airplanes. 

Senator  Ford.  Do  you  have  a  statement?  Did  they  give  you  a 
statement  to  that  effect? 

Mr.  Werjefelt.  I  will  check  our  files  on  that,  sir.  I  would  be 
glad  to  submit  it. 

But,  anyway,  the  pilots'  comments  were:  "We  just  wonder  wheth- 
er or  not  the  airline  will  go  ahead  and  buy  it."  Scores  of  pilots 
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around  the  globe,  from  Singapore  Airlines  to  Swissair,  to  SAS,  have 
tested  this  equipment,  some  of  them  for  six  others,  others  for — 
well,  Swissair,  in  their  case,  2  years.  And  they  decided  to  put  it 
into  the  planes  for  good  reason,  that  it  does  what  it  says  it  will  do. 

The  current  equipment  that  these  gentlemen  are  talking  about, 
the  smoke  evacuation  equipment,  does  not  work.  There  is  not  a 
plane  flying  today  that  has  been  tested  or  certified  with  continuous 
smoke.  All  they  do  is  put  in  a  little  bit  of  smoke  in  the  cockpit,  and 
then  you  have  to  show  that  in  3  minutes,  from  this  little  space,  you 
are  able  to  evacuate  it.  Sir,  the  smoke  evacuation  equipment  capa- 
bility on  any  plane  you  fly  on  today  is  only  equivalent  to  the  capac- 
ity of  a  common  kitchen  exhaust  fan.  It  is  great  if  you  have  a  burnt 
toast  emergency,  but  if  you  have  real  heavy  smoke  coming  into  the 
cockpit,  there  it  does  not  work,  and  the  accident  record  proves  it. 

Now,  why  would  anyone — I  mean  authorities  that  are  investigat- 
ing accidents,  why  would  they  conclude  that  one  of  the  possible 
causes  of  an  accident — ^now,  this  was  a  747  going  down  with  about 
150  people.  One  of  the  possible  causes  was:  disorientation  con- 
sequent on  reduced  cockpit  visibility  and  smoke.  This  is  just  one 
of  many.  If  what  FAA  and  ATA  say  worked,  then  the  accident  au- 
thorities would  not  come  to  conclusions  like  this. 

So,  I  strongly  object  to  what  FAA  and  ATA  are  saying  and  I  do 
not  think  they  have  been  very  objective  in  analyzing  the  accidents. 
They  are,  in  fact,  refuting  what  the  authorities  are  saying  in  their 
findings  of  these  accidents. 

Senator  Ford.  Senator  Pressler. 

Senator  Pressler.  Thank  you,  Mr.  Chairman. 

Let  me,  first  of  all,  congratulate  you  on  your  invention,  because 
I  think  that  people  such  as  you  really  contribute  a  lot  in  terms  of 
bringing  forth  a  new  product  and  trying  to  present  it.  Now,  the  Air- 
line Pilots  Association  wrote  a  letter  in  which  they  say  that  it  is 
important  to  be  able  to  evacuate  continuous  smoke  if  the  source 
cannot  be  immediately  identified.  However,  they  do  not  endorse 
your  invention. 

Now,  is  there  some  other  competing  invention?  For  example,  is 
there  a  way  to  have  a  fan  that  pumps  the  air — pumps  fi-esh  air  in 
rapidly?  Is  there  some  other  safety  device  that  is  proposed  besides 
yours? 

Mr.  Werjefelt.  Well,  the  gentlemen  here  mentioned  a  smoke 
chute  which  they  tried  30,  40  years  ago  the  first  time  around.  The 
FAA  spent  4  years  investigating  it  again  at  the  request  of  Congress 
after  an  accident  in  1983,  and  they  were  willing  to  propose  that  as 
a  solution.  Mind  you,  not  for  continuous  smoke.  They  do  not  re- 
quire it  to  work  if  the  pilots  cannot  put  the  fire  out  and  the  smoke 
will  not  stop.  Then  you  are  out  of  luck.  Just  like  that  January  14 
letter  I  received  from  the  FAA,  which  says:  "FAA  does  not  protect 
you  against  continuous  smoke. 

Senator  Pressler.  Now,  your  invention  does  not  evacuate  smoke 
but  rather  allows  the  pilots  to  see  through  a  smoky  cockpit,  I  un- 
derstand. 

Mr.  Werjefelt.  Yes,  sir. 

Senator  Pressler.  And  the  FAA,  in  one  of  their  earlier  letters, 
said  that  the  intense  heat  from  the  fire  may  force  the  pilots  to 
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move  away  from  the  place  where  they  would  have  to  be.  What  is 
your  reaction  to  that? 

Mr.  Werjefelt.  Well,  I  would  say  they  are  out  of  luck  if  they 
must  leave  the  place  where  they  are  supposed  to  be  to  fly  the 
plane.  But  please  notice,  the  FAA  thinks  so  highly  of  the  EVAS 
equipment — ^maybe  Mr.  McSweeny  does  not — ^but  they  have  put  it 
in  their  own  advisory  circular  as  the  appropriate  means  to  deal 
with  an  emergency  of  this  sort. 

It  is  the  first  solution  that  has  come  down  the  path  in  the  last 
50  years  for  how  to  cope  with  continuous  smoke  in  the  cockpit.  I 
just  wish  they  would  face  up  to  the  issue  instead  of  trying  to  hide 
from  it.  Planes  are  going  down  full  of  smoke,  pilots  cannot  see.  I 
would  certainly  like  to  invite  all  three  gentleman  here  to  a  test  of 
the  EVAS  smoke  equipment.  This  will  make  them  instant  converts. 

There  are  no  restraints  with  it,  there  are  no  problems  with  it 
that  a  pilot  will  not  cope  with.  And  the  FAA  has  tested  it.  The  air- 
lines have  tested  it.  Yes,  it  gives  you  a  somewhat  restrained  view, 
but  that  is  strictly  by  the  design  of  the  system.  We  can  offer  other 
designs.  As  of  now,  we  have  done  it  strictly  in  accordance  with 
what  the  FAA  wants:  the  minimum  basic  visibility  of  instruments, 
and  outside,  to  be  able  to  land  the  plane.  They  did  not  request  us 
to  provide  equipment  that  tells  them  how  to  turn  on  or  off  anything 
else. 

So,  I  hope  that  answers  the  question,  sir. 

Senator  Pressljer.  Now,  Mr.  McSweeny,  in  the  Newsweek  focus 
they  talk  about  the  cost  of  equipment.  According  to  this,  they  will 
spend  roughly  $20,000  per  plane  to  install  twin  units  for  the  pilot 
and  copilot  and  to  train  personnel.  Do  you  use  a  cost-benefit  ratio 
at  the  FAA,  in  regard  to  safety?  I  mean,  is  that  too  expensive  or 
is  it  that  you  doubt  that  it  would  work? 

Mr.  McSweeny.  We  have  estimated  the  cost  of  the  system  at  ap- 
proximately $70  million.  Most  of  that  cost,  roughly  $60  million  of 
it,  comes  in  the  first  year  as  a  result  of  installation  costs.  Yes,  we 
do  use  cost-benefit  analysis  in  our  rulemaking.  We  see  very  limited 
additional  benefit  from  the  EVAS  system.  And  with  that  limited 
additional  benefit,  we  think  the  $70  million  cost  is  not  going  to  be 
appropriately  balanced. 

Senator  PliESSLER.  What  is  the  FAA's  definition  of  an  "unsafe 
condition"? 

Mr.  McSweeny.  An  "unsafe  condition"  is  any  condition  that 
would  jeopardize  the  continued  safe  flight  and  landing  of  the  air- 
craft. 

Senator  Pressler.  And  is  this  an  unsafe  condition? 

Mr.  McSweeny.  Is  what,  the  smoke? 

Senator  Pressler.  Yes. 

Mr.  McSweeny.  Smoke  in  the  cockpit  would  be  unsafe  if  we  did 
not  have  present  safety  systems  to  deal  with  it.  We  have  rules  that 
talk  about  the  design  of  the  aircraft.  Many  of  those  rules  have 
changed  recently  to  be  much  more  stringent  as  far  as  circuit  pro- 
tection, fire  safety,  et  cetera.  We  also  have  rules,  as  was  mentioned 
earlier,  requiring  pilots  to  land  immediately.  All  of  those  rules  pro- 
vide a  regulatory  base,  which  basically  has  led  to  a  U.S.  safety 
record  that  substantiates  that  the  system  works  well. 
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Senator  Pressler.  Now,  Mr.  Landry,  your  organization  rep- 
resents nearly  the  entire  commercial  aviation  industry.  You  have 
stated  that  the  current  FAA  guidelines  are  adequate  for  dealing 
with  continuous  smoke  in  the  cockpit.  I  am  concerned  that  the  ATA 
is  simply  taking  an  economical  cost-benefit  approach  to  an  issue 
that  could  be  potentially  far  more  costly  if  not  addressed.  If  a  fully 
loaded  747  or  DC-10  is  lost  because  the  FAA  did  not  fully  address 
a  potential  problem,  the  repercussion  would  go  beyond  simple  num- 
bers. 

How  do  you  reconcile  your  organization's  position  with  that  of 
the  Airline  Pilots  Association,  a  group  that  represents  the  men  and 
women  who  fly  your  planes  and  are  on  the  front  lines  of  dealing 
with  this  issue? 

Mr.  Landry.  Well,  I  can  say  whether  the  piece  of  equipment 
costs  $10,000  or  $20,000,  or  in  the  aggregate,  $70  milHon,  that 
would  be  a  small  price  to  pay  to  save  one  aircraft  from  a  complete 
tragedy.  But  we  are  absolutely  not  convinced  that  that  potential  is 
in  this  particular  equipment.  Indeed,  as  Captain  Prest  would  point 
out  to  you,  we  think  it,  if  anything,  increases  the  danger  for  han- 
dling a  smoke  situation  in  a  cockpit,  as  opposed  to  smoke  evacu- 
ation and  other  procedures  that  the  FAA  has  already  authorized 
and  demanded  in  their  regulations. 

So,  here  is  a  situation  in  which  the  airlines,  the  regulators,  and 
the  manufacturers  of  the  equipment  all  are  in  agreement.  This  is 
not  a  device  that  should  be  mandated  aboard  aircraft. 

Al,  would  you  like  to  say  a  few  words? 

Mr.  Prest.  I  would  just  like  to  add.  Senator  Pressler,  that,  for 
the  record,  it  should  be  noted  that  all  of  our  carriers,  including 
American  Airlines,  are  opposed  to  this  smoke  displacement  system. 
I  certainly  cannot  address  past  history  on  this  but  on  the  ATA  safe- 
ty committee,  the  operations  council — and  these  are  made  up  of  the 
highest  level  of  flight  operations  people  within  our  member  air- 
lines— there  is  no  support  for  this  device  whatsoever. 

As  indicated,  we  think  that  it  is  a  potential  danger.  We  think  the 
time  that  would  be  required  for  a  pilot  to  remove  the  device  from 
its  stowage  to  install  it  properly,  and  then  the  limited  vision  field 
that  it  offers  once  it  is  installed,  is  counter  to  the  basic  philosophy 
of  smoke  evacuation,  flying  the  airplane,  coordinating  the  crew, 
and  getting  the  airplane  on  the  ground  as  soon  as  possible.  That 
is  where  we  want  to  keep  the  emphasis. 

Senator  Pressler.  I  see  my  time  is  up.  Mr.  Chairman,  I  ask 
unanimous  consent  to  place  in  the  record  the  relevant  paragraphs 
of  a  letter  from  the  Airline  Pilots  Association — although  they  do  not 
necessarily  address  this  system,  but  they  do  address  the  smoke  in 
the  cockpit.  And  I  ask  to  have  some  additional  questions  for  the 
record. 

Senator  Ford.  Without  objection,  the  statement  will  be  put  in 
the  record  and  I  hope  the  gentlemen  will  answer  the  questions  ex- 
peditiously. 

[The  information  referred  to  follows:] 
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Letter  From  Capt.  Ricky  R.  Davidson,  Chairman,  Accident  Survival 
CoMMirrEE,  Air  Line  Pilots  Association 

December  11,  1992. 

Federal  Avl\tion  Administration 
Transport  Standards  Staff,  ANM-110 
Renton,  WA    98055-4056 

Re:  Draft  Advisory  Circular  (AC)  25-9A 

Ladies  and  Gentlemen:  The  Air  Line  Pilots  Association,  representing  42,000  pi- 
lots flying  for  44  airlines,  would  like  to  comment  on  the  proposed  changes  to  the 
subject  AC.  We  support  the  proposed  changes  and  make  further  suggestions  for 
change  as  outlined  below. 

Section  9.b,  Airplane  Test  Conditions,  should  be  revised  to  require  that  the  lava- 
tory smoke  detectors  be  tested  at  a  pressure  altitude  up  to  the  pressure  altitude  ap- 
proved for  the  cabin.  Some  smoke  detector  designs  are  negatively  affected  (less  sen- 
sitive) at  high  pressure  altitudes,  and  need  to  specially  calibrated  for  those  condi- 
tions. Unfortunately,  these  smoke  detectors  will  then  be  too  sensitive  at  low  pres- 
sure altitudes.  Therefore,  we  recommend  that  the  units  be  tested  to  be  effective  at 
both  altitudes,  of  sea  level  and  maximum  cabin  pressure  altitude. 

We  specifically  submit  comments  on  the  change  to  the  AC  for  the  continuous  pro- 
duction of  smoke  in  evaluating  the  cockpit  smoke  evacuation  capability.  ALPA  is 
very  concerned  that  aircraft  cockpits  must  be  able  to  evacuate  smoke  effectively,  so 
the  crew  can  safely  land  the  aircraft.  We  agree  that  this  change  will  result  in  the 
test  being  more  conservative  and  realistic.  It  is  important  to  be  able  to  evacuate  con- 
tinuous smoke  if  the  source  cannot  be  inmiediately  identified.  New  aircraft  use  sig- 
nificantly more  power  in  their  systems,  both  the  electrical  and  pneumatic/air  condi- 
tioning systems.  These  systems  have  correspondingly  more  smoke  generation  capa- 
bility, and  should  thus  be  protected  sufficiently.  The  continuous  smoke  test  as  pro- 
posed in  the  AC  should  accomplish  this. 

Accident  experience  supports  the  change  to  using  continuous  smoke  in  the  cockpit 
smoke  evacuation  test.  While  the  majority  of  the  cockpit  smoke  incidents  we  have 
reviewed  were  controllable  by  disconnecting  the  damaged  system,  there  appears  to 
be  several  failure  modes  where  it  was  not  possible  to  disconnect  the  damaged  sys- 
tem. Therefore,  there  is  a  need  for  the  continuous  smoke  evacuation  capability.  Ex- 
amples of  this  include  the  leaking  of  hydraulic  lines  onto  hot  components,  some  elec- 
trical compartment  failures,  bombs,  illegal  cargo,  and  engine  failures. 

Our  final  comment  upon  review  of  the  revisions  to  the  AC  addresses  smoke  evacu- 
ation, or  venting,  from  the  cabin.  Specifically,  the  AC  should  provide  more  informa- 
tion on  the  need  for  evacuating  smoke  from  postcrash  and  inflight  fires  from  the 
aircraft  cabin.  This  is  the  next  best  way  to  prevent  fire  propagation,  second  only  to 
cooling  the  fire  with  water.  Smoke  evacuation  in  the  cabin  removes  the  combustible 
and  hot  gases  before  they  can  be  completely  burned  in  a  flashover.  The  AC  should 
present  methodologies  to  test  the  cabin  smoke  evacuation  using  continuous  smoke 
generation.  Only  be  providing  the  capability  to  evacuate  continuous  smoke  can  the 
cabin  survivability  be  prolonged. 

Smoke  venting  in  the  cabin  should  assist  the  natural  convective  currents  of  hot 
air.  It  would  be  beneficial  to  have  the  AC  address  the  design  of  aircraft  air  condi- 
tioning systems  and  their  effect  on  fire  and  smoke  control.  Most  air  conditioning 
systems  provide  fresh  air  from  the  ceiling  and  the  air  collection  ducts  are  at  the 
floor  sidewall  region.  This  is  directly  opposite  to  the  direction  of  a  fire's  convective 
currents.  For  smoke  evacuation  purposes,  it  would  appear  more  beneficial  to  provide 
fresh  air  at  the  floor  and  collect  waste  air  near  the  ceiling.  We  would  like  to  see 
this  addressed  further  in  the  subject  AC. 

Thank  you  for  the  opportunity  to  comment.  Please  feel  free  to  call  us  to  discuss 
this  further;  please  contact  Pierre  Huggins. 
Sincerely, 

Capt.  Ricky  R.  Davidson, 
Chairman,  Accident  Survival  Committee. 

Senator  Ford.  I  have  no  further  questions  and  we  thank  you 
gentlemen  for  attending  today,  and  we  will  do  our  best  to  try  to  do 
the  right  thing. 

The  next  panel  will  be  on  the  Greneral  Aviation  Statute  of 
Repose.  The  witnesses  v^dll  be  Mr.  Russell  W.  Meyer,  chairman  and 
chief  executive  officer  of  Cessna  Aircraft;  and  John  Howie,  attorney 
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from  Dallas,  TX.  If  you  two  gentlemen  will  come  forward,  we  look 
forward  to  your  testimony. 

We  are  pleased  to  have  our  colleague,  the  Senator  from  Kansas, 
Senator  Kassebaum,  to  introduce  her  constituent,  and  we  look  for- 
ward to  your  statement.  Don't  brag  on  him  too  much;  we  might  not 
be  able  to  stand  it. 

STATEMENT  OF  HON.  NANCY  LANDON  KASSEBAUM,  U.S. 
SENATOR  FROM  KANSAS 

Senator  Kassebaum.  Thank  you,  Mr.  Chairman,  Senator  Pres- 
sler,  and  Senator  McCain. 

Mr.  Chairman,  I  very  much  appreciate  your  willingness  to  in- 
clude S.  1458  in  the  hearing  today.  I  know  that  anybody  associated 
with  the  aviation  industry  and  the  Commerce  Committee  knows 
the  issue  well. 

I  first  introduced  legislation  regarding  liability  for  the  general 
aviation  industry  in  the  99th  Congress.  The  legislation  being  con- 
sidered today  is  called  the  Revitalization  Act  of  1993,  and  it  truly 
is  important  for  the  industry. 

I  think,  Mr.  Chairman,  it  is  worthwhile  to  note  that,  in  1980, 
there  were  26  manufacturers  of  general  aviation  light  aircraft. 
Today,  there  are  only  six.  This  is  why  the  legislation  has  enormous 
importance. 

The  purpose  of  S.  1458  is  different,  from  some  of  the  other  bills 
I  have  introduced.  Just  briefly,  it  is  narrow  in  scope  and  would  not 
change  product  liability  laws  related  to  the  rules  of  evidence,  joint 
and  several  liability,  pimitive  damages,  standards  of  care,  or  the  al- 
location of  damages,  according  to  comparative  fault. 

Although  this  is  limited  in  scope,  its  impact  would  be  significant; 
and  that  is  why  it  is  very  important  to  have  Russ  Meyer,  the  CEO 
of  Cessna  Aircraft  here  today. 

I  would  just  like  to  add,  Mr.  Chairman,  that  I  am  very  proud 
that  12  of  the  20  members  of  the  Commerce  Committee  are  cospon- 
sors.  There  are  256  cosponsors  of  this  legislation  in  the  House  of 
Representatives;  and  it  will,  indeed,  make  a  difference  in  the  man- 
ufacturing of  general  aviation  airplanes. 

We  have  lost  the  ability  in  the  United  States  today,  to  be  the 
leader  in  the  field  of  piston-powered  aircraft.  But,  if  we  would  pass 
this  limited  version  of  the  general  aviation  product  liability  legisla- 
tion, it  will  make  all  of  the  difference  in  the  world,  and  we  can  re- 
gain leadership  in  this  field. 

Mr.  Chairman,  in  this  field,  I  would  like  to  ask  that  statements 
of  the  Aircraft  Owners  and  Pilots  Association,  strongly  supporting 
this  legislation,  as  well  as  the  National  Business  Aircraft  Associa- 
tion, be  made  a  part  of  the  record,  as  well  as  my  full  statement. 

Senator  Ford.  Without  objection,  both  statements  will  be  in- 
cluded in  the  record. 

[The  prepared  statement  of  Senator  Kassebaum  follows:] 

Prepared  Statement  of  Senator  Kassebaum 

Mr.  Chairman,  I  appreciate  your  willingness  to  include  S.  1458,  the  General  Avia- 
tion Revitalization  Act  of  1993,  in  today's  hearing.  As  the  Chairman  knows,  I  first 
introduced  legislation  related  to  liability  for  general  aviation  accidents  in  the  99th 
Congress  in  1986,  and  I  have  introduced  similar  measures  in  each  Congress  there- 
after. This  hearing  marks  the  fifth  time  since  that  initial  introduction  that  the  Com- 
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merce  Committee,  or  one  of  its  subcommittees,  has  held  a  hearing  on  this  matter. 
It  is  my  hope  that  the  legislation  that  is  being  considered,  which  ia  cosponsored  by 
a  majority  of  this  committee,  wUl  reach  the  floor. 

Mr.  Chairman,  the  purpose  of  S.  1458  is  to  revitalize  an  industry  that  is  all  but 
dead  in  the  United  States — the  general  aviation  industry.  Unlike  previous  general 
aviation  bills  I  have  introduced,  this  legislation  is  narrow  in  scope  and  would  not 
change  product  liability  laws  related  to  the  rules  of  evidence,  joint  and  several  li- 
ability, punitive  damages,  standards  of  care,  or  the  allocation  of  damages  according 
to  comparative  fault.  Instead,  it  would  simply  create  a  15-year  statute  of  repose  on 
civil  actions  brought  against  aircraft  manufacturers  or  manufacturers  of  general 
aviation  component  parts. 

Just  over  a  decade  ago,  U.S.  manufacturers  were  the  world  leaders  in  general 
aviation — selling  an  average  of  13,000  li^t  airplanes  per  year.  Today,  annual  sales 
have  decreased  to  barely  500,  and  tens  of  thousands  of  workers  have  lost  their  jobs. 
According  to  sources  familiar  with  the  industry,  this  decline  is  primarily  the  result 
of  laws  which,  among  other  things,  hold  manufacturers  liable  for  planes  that  were 
built  years,  even  decades  ago.  Such  laws  impact  domestic  manufacturers  more  se- 
verely than  foreign  manufacturers  and  dramatically  drive  up  the  price  of  domesti- 
caUy  produced  light  aircraft. 

CJertainly,  U.S.  airplane  manufacturers  should  not  be  indefinitely  held  responsible 
for  products  that  are  operated,  repaired,  serviced,  and  modified  by  others.  To  do  so 
is  to  punish  domestic  plane  manufacturers  for  the  durability  of  their  product.  A  15- 
year  statute  of  repose  would  limit  the  manufacturers  liability  to  a  reasonable  time 
period,  reduce  the  cost  of  new  planes,  and  create  thousands  of  jobs.  In  facto  Cessna, 
the  world's  largest  producer  of  piston  airplanes  until  liability  exposure  forced  the 
company  to  cease  their  production  in  1986,  has  already  announced  that  it  wiU  im- 
mediately hire  workers  and  begin  producing  piston-powered  aircraft  upon  passage 
of  a  15-year  statute  of  repose. 

The  National  Commission  to  Ensure  a  Strong  Competitive  Airline  Industry  calls 
the  measure  "one  of  the  most  important  jobs  and  international  competitiveness  is- 
sues" in  its  entire  report.  The  statute  of  repose  is  limited,  targeted,  and  necessary. 
Moreover,  it  is  supported  by  manufacturers,  labor,  aircraft  owners  and  pilots,  and 
a  solid  majority  of  the  House  of  Representatives.  It  is  my  hope  that,  given  the  ur- 
gency of  the  situation  and  support  for  the  bill,  the  Committee  will  act  favorably  on 
the  statute  of  repose. 

Senator  Kassebaum.  It  is  my  pleasure  to  introduce  to  the  com- 
mittee, Russ  Meyer,  the  head  of  Cessna  Aircraft,  who  has  devoted 
countless  hours  and  energy  into  making  a  case  for  the  importance 
of  this  legislation. 

Cessna,  once  the  world's  largest  producer  of  piston  airplanes, 
ceased  manufacturing  them  in  1986.  I  am  sure  he  will  be  able  to 
make  a  very  persuasive  case  for  the  importance  of  this  legislation. 

Senator  McCain.  Mr.  Chairman,  could  I  ask  Senator  Kassebaum 
a  question  or  two? 

Senator  Ford.  That  is  all  right  with  me.  Are  you  going  to  stay? 

Senator  Kassebaum.  Yes,  I  am  going  to  stay. 

Senator  McCain.  What  year  did  you  first  introduce  legislation  on 
this  issue? 

Senator  Kassebaum.  1986,  in  the  99th  Congress. 

Senator  McCain.  So,  for  7  years  now 

Senator  Kassebaum.  It  seems  like  about  70.  But  we  have  been 
trying  to  make  the  case  for  a  long  time. 

Senator  McCain.  I  wanted  to  thank  Senator  Kassebaum  for  her 
leadership  on  this  issue.  She  is  certainly  one  of  the  most  respected 
Members  of  Congress  and,  as  the  chairman  knows,  was  a  member 
of  this  committee,  before  she  left  to  assume  a  ranking  position  on 
the  Labor  and  Education  Committee. 

I  would  like  to  ask  one  question,  Senator  Kassebaum.  Some 
would  say  that  we  should  wait  and  consider  this  legislation  after 
we  receive  the  entire  President's  Commission  on  Airlines  report. 
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Are  you  aware  that  the  Airline  Commission  wrote  a  letter  on  No- 
vember 2,  to  the  Secretary  of  Transportation,  and  said  that,  "It's 
clear  that  this  once-competitive  sector  of  our  manufacturing  indus- 
try cannot  be  revived,  unless  this  step  is  taken.  This  is  one  of  the 
most  important  jobs  in  the  international  competitiveness  issues  in 
our  report.  It  is  a  limited  and  targeted  response  to  a  demonstrated 
project." 

And  the  Commission  went  on  to  say,  'The  time  is  right,  right 
now"? 

Senator  Kassebaum.  Well,  I  believe,  and  I  think  you  do  as  well, 
that  the  Commission's  recommendation  for  a  15-year  statute  of 
repose  is  very  important.  The  Commission's  members  believe  that 
this  is  an  important  component.  I  am  pleased  that  their  rec- 
ommendation is  that  we  not  wait  for  all  of  the  Commission's  report. 
They  see  an  opportunity  to  act  at  this  time. 

I  appreciate  your  mentioning  that. 

Senator  McCain.  Thank  you,  Mr.  Chairman.  I  just  want  to  thank 
Senator  Kassebaum  for  her  efforts  on  behalf  of  this  legislation.  I 
believe  that  sooner,  rather  than  later,  we  will  see  some  addressing 
of  this  issue.  If  we  do,  it  will  be  because  of  her  active  participation 
and  leadership  on  this  issue  for  many  years.  Thank  you,  Mr.  Chair- 
man. Thank  you,  Senator  Kassebaum. 

Senator  Ford.  My  heart  goes  out  to  the  Senator,  because  I  have 
had  some  things  on  the  books  around  here  6,  8,  10,  12  years;  and 
nothing  has  ever  happened.  And  I  am  just  as  strong  for  them  today 
as  I  was  the  first  day  I  introduced  them. 

So,  Mr.  Meyer,  you  are  supposed  to  persuade  us  here  today,  as 
Senator  Kassebaum  said.  I  am  looking  forward  to  your  testimony. 

STATEMENT  OF  RUSSELL  W.  MEYER,  CHAIRMAN  AND  CHIEF 
EXECUTIVE  OFFICER,  CESSNA  AIRCRAFT  CORP. 

Mr.  Meyer.  Thank  you,  sir.  With  your  permission,  I  appreciate 
being  here  very  much.  I  would  like  to  depart  from  my  prepared 
comments,  which  you  have  on  file,  and  emphasize  what  I  believe 
are  the  major  issues  of  this  proposed  statute  of  repose. 

I  have  been  asked  on  several  occasions  why  Cessna  cares  so 
much  about  this  bill,  since  we  are  doing  very  well  at  Cessna. 

And  it  is  true,  we  are  doing  very  well  at  Cessna.  We  are  building 
a  line  of  business  jets.  We  happen  to  be  the  world's  leader  in  that 
industry.  We  have  something  like  60  percent  of  the  market,  and  we 
are  very  proud  of  our  growing  line  of  Citations.  But  that  is  an  in- 
dustry that  is  not  affected  by  product  liability  costs,  because  the 
aircraft  are  professionally  flown. 

But  we  care  about  the  statute  of  repose,  because  the  staggering 
and  unlimited  cost  of  product  liability  was  the  sole  reason  that  we 
exited  this  business  in  1986.  You  do  not  exit  a  business  in  which 
you  have  60  percent  of  the  world's  market,  if  you  can  continue  to 
do  well  economically  in  it. 

We  care  because  an  important  industry  in  this  country  has  been 
decimated,  at  a  loss  of  more  than  100,000  jobs.  And  we  care  be- 
cause, if  this  bill  is  not  passed,  and  passed  very  promptly,  I  believe 
that  we  have  lost  our  opportunity. 

As  Senator  Kassebaum  says,  this  is  not  an  issue  of  tort  reform; 
this  bill  will  not  relieve  the  general  aviation  manufacturers  from 
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liability.  The  legal  rules  do  not  change.  The  bill  simply  eliminates 
financial  exposure,  after  the  product  has  been  very  well  proven. 

You  may  ask,  "How  has  it  oeen  well  proven?"  In  15  years,  on  av- 
erage, a  general  aviation  aircraft  will  fly  6,000  hours  in  all  kinds 
of  weather,  in  all  kinds  of  conditions,  in  all  kinds  of  airports.  It  will 
have  had  at  least  three  overhauls;  will  have  had,  on  average,  four 
to  five  owners;  and,  in  our  view,  that  is  very  clear  and  convincing 
evidence  of  the  integrity  of  the  product. 

This  bill  is  not  about  tort  reform.  It  is  about  creating  jobs:  The 
kind  of  skilled  and  well-paying,  long-lasting  career  jobs  that  we 
need  in  this  country. 

We  have  committed,  at  Cessna,  and  I  am  here  today  to  commit 
again,  that  the  day  this  bill  is  enacted  in  law,  we  will  go  back  into 
production  in  the  single-engine  production  business.  Other  manu- 
facturers will  do  the  same.  And  in  our  view,  at  the  very  least,  we 
will  create  25,000  new  jobs  within  5  years. 

I  think  it  is  interesting  to  comment  to  you  that,  from  1965  until 
1985,  a  period  of  20  years,  on  average  we  invested  at  Cessna  be- 
tween $20  and  $25  million  every  one  of  those  years,  in  research 
and  development,  in  piston  aircraft  development,  to  create  new 
products,  improve  products,  and  obviously,  create  a  lot  of  new  jobs. 

We  stopped  that  investment  in  1986,  when  we  stopped  produc- 
tion of  single-engine  aircraft.  From  1986  until  1993,  the  last  7 
years,  we  have  spent  the  same  $20  to  $25  million  a  year,  defending 
lawsuits  resulting  from  aircraft  accidents.  Over  that  7-year  period 
of  time,  that  is  $150  million  that  we  have  spent,  and  not  created 
a  single  job.  And  a  very  small  percentage  of  that  amount,  I  might 
add,  has  gone  to  the  claimants. 

And  finally,  I  believe  it  is  very  important  to  emphasize  today  the 
almost  complete  unanimity  of  support  for  this  legislation  in  the  in- 
dustry, and  outside  the  industry. 

Literally  every  aviation  organization,  including  the  manufactur- 
ers, the  airlines,  the  aerospace  industry,  the  airport  operators,  the 
fixed-base  operators,  strongly  support  this  bill.  Every  aviation 
consumer  organization  strongly  supports  this  bill,  including  the 
EOPA  and  the  EAA. 

We  have  the  unequivocal,  written,  formal,  enthusiastic  support  of 
the  International  Association  of  Machinists.  And,  as  pointed  out 
earlier,  I  have  the  privilege  to  be  a  member  of  the  Airline  Commis- 
sion; and  one  of  the  few  unanimous  and  totally  enthusiastic  rec- 
ommendations of  the  Airline  Commission  was  for  the  15-year  stat- 
ute of  repose. 

It  is  interesting  to  me  that  the  only  opposition  to  this  bill  that 
has  ever  been  voiced  by  anyone,  comes  fi"om  a  very  small  group  of 
lawyers  who  have  made  their  career  by  filing  lawsuits  fi*om  aircraft 
accidents.  Practically  every  other  lawyer  that  I  have  talked  to,  not 
involved  in  aircraft  litigation,  supports  this  bill. 

As  I  understand  the  purpose  of  meaningful  legislation  in  this 
country,  it  is  to  carefully  balance  the  respective  interests  of  all  par- 
ties, and  then  do  what  is  right. 

In  this  case,  we  are  balancing  the  opportunity  to  create  25,000 
new  jobs  in  5  years;  the  opportunity  to,  literally,  regenerate  an  in- 
dustry; the  opportunity  to  regain  our  world  leadership  in  this  im- 
portant industry;  and  the  opportunity  to  provide  challenging  ca- 
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reers  for  thousands  of  young  people  interested  in  careers  in  avia- 
tion. 

And,  when  you  balance  all  of  those  positive  things  on  the  one 
hand,  against  a  very  small  segment  of  the  legal  profession  who  file 
contingent-fee  lawsuits  at  the  drop  of  a  hat,  the  answer  seems  clear 
to  me. 

Without  this  bill,  in  my  view,  the  industry  will  remain  dormant; 
and  the  foreign  manufacturers  will  take  over,  at  great  loss  to  this 
country.  But  with  this  legislation,  I  commit  to  you  again,  that 
Cessna  will  go  back  in  production;  along  with  other  manufacturers. 
And  we  will,  literally,  see  the  rebirth  of  an  important  and  once- 
healthy  industry. 

For  all  those  reasons,  and  on  behalf  of  everyone  in  the  general 
aviation  industry,  I  urge  this  committee  to  aggressively  support  the 
15-year  statute  of  repose.  Thank  you  very  much,  sir. 

[The  prepared  statement  of  Mr.  Meyer  follows:] 

Prepared  Statement  of  Russell  W.  Meyer,  Jr. 

Mr.  Chairman  and  members  of  the  Aviation  Subcommittee,  thank  you  very  much 
for  scheduling  these  hearings  and  inviting  me  to  testify.  We  are  gratified  by  the 
strong  support  for  this  legislation  and  I  look  forward  to  answering  questions  follow- 
ing my  prepared  comments. 

It  is  important  to  emphasize  that  we  are  not  here  this  afternoon  to  discuss  tort 
reform.  Rather,  we  are  here  today  to  discuss  a  significant  opportunity  to  create 
thousands  of  jobs — the  kind  of  skilled,  well-paying  jobs  that  we  desperately  need  in 
this  country. 

Just  as  importantly,  however,  is  what  this  legislation  will  not  do.  It  will  not  re- 
lieve general  aviation  manufacturers  from  all  liability.  Rather,  this  simple  piece  of 
legislation  would  eliminate  financial  exposure  only  after  the  product  has  proven  its 
integrity. 

It  is  also  important  to  emphasize  that  we  are  not  dealing  in  speculation  this  after- 
noon. We  are  dealing  with  facts.  For  example,  the  following  brief  statement  is  an 
accurate  historical  summary  of  the  destructive  impact  of  unlimited  product  liability 
on  the  general  aviation  industry: 

1.  From  1956  to  1982,  U.S.  general  aviation  manufacturers  sold  an  average  of 
13,000  piston  engine  aircraft  each  year.  In  1993,  the  industry  will  deliver  less  than 
500. 

2.  Speaking  strictly  for  Cessna  during  the  same  timeframe,  we  sold  an  average 
of  6,500  piston  aircraft  each  year.  Solely  because  of  the  unlimited  cost  of  product 
liability,  we  stopped  building  these  aircraft  in  1986. 

3.  From  an  economic  standpoint,  the  job  loss  has  been  staggering.  More  than 
100,000  jobs  have  been  lost  in  general  aviation  in  the  past  10  years. 

4.  Again  speaking  strictly  for  Cessna,  we  employed  almost  15,000  people  in  1981. 
When  we  exited  the  single-engine  piston  aircraft  business  in  1986,  we  had  fewer 
than  3,000  employees,  all  of  whom  were  working  on  our  Citation  business  jet  and 
Caravan  utility  aircraft. 

5.  Ten  years  ago  Cessna  had  more  than  1,000  dealers  worldwide  engaged  in  sell- 
ing our  aircraft.  Today  we  have  zero. 

6.  Throu^out  the  1965-82  timeframe,  we  sold  at  least  30  percent  of  our  products 
outside  the  country,  contributing  substantially  to  U.S.  balance  of  trade. 

7.  From  1965-82,  U.S.  companies  produced  more  than  95  percent  of  the  world's 
general  aviation  aircraft.  Obviously  that  leadership  has  been  destroyed  and  the  eco- 
nomic benefits  lost. 

8.  When  we  were  actively  producing  piston  aircraft  at  Cessna,  we  provided  job 
opportunities  to  young  people  not  just  in  manufacturing,  but  also  in  engineering, 
marketing,  product  support,  flight  training,  and  a  wide  range  of  technical  services. 
We  also  provided  hundreds  of  aircraft  each  year  to  dozens  of  colleges  and  univer- 
sities with  aviation  departments.  Today  we  provide  zero. 

9.  Even  though  we  have  not  produced  a  single-engine  aircraft  for  more  than  7 
years,  we  continue  to  be  sued  in  almost  every  accident  involving  one  of  our  aircraft, 
regardless  of  cause.  In  over  40  percent  of  these  cases,  during  the  past  5  years,  the 
aircraft  were  more  than  15  years  old. 
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10.  From  1965-82,  we  invested  $20-$25  million  every  year  at  Cessna  in  research 
and  development,  an  investment  which  created  new  and  improved  aircraft  smd 
which  created  jobs.  Since  1986,  we  have  stopped  this  investment  in  piston  R&D. 

But  coincidentally,  we  have  spent  $20-$25  million  each  year  to  defend  hundreds 
of  product  liability  cases.  I  hasten  to  point  out  that  only  a  very  small  percentage 
of  mis  $150  million  was  paid  to  claimants. 

11.  During  its  first  15  years,  on  average,  a  general  aviation  aircraft  accumulates 
6,000  flight  hours,  has  at  least  three  engine  overhauls,  and  several  owners,  which 
is  clear  evidence  of  the  integrity  of  the  aircraft. 

With  that  information  as  background,  let  me  direct  my  comments  to  the  benefits 
to  both  the  industry  and  the  country  of  a  15-year  statute  of  repose: 

1.  We  have  committed  at  Cessna  to  restart  piston  aircraft  production  as  quickly 
as  possible  after  the  enactment  of  a  statute  of  repose.  As  a  result,  literally  hundredis 
of  suppliers  such  as  engine,  avionics,  propeller,  and  instrumentation  manufacturers, 
would  increase  their  employment; 

2.  Within  5  years,  more  than  25,000  jobs  would  be  created  at  not  cost  to  the  Gov- 
ernment. These  would  be  well-paying  jobs  in  every  sector  of  the  industry  and  all 
areas  of  the  country,  and  would  include  not  only  all  phases  of  production,  but  also 
engineering,  mariceting,  and  customer  support; 

3.  We  would  create  a  whole  range  of  vocational  opportunities  for  young  people  in- 
terested in  a  career  in  aviation; 

4.  Manufacturers  in  this  country  would  regain  their  worldwide  leadership  in  this 
important  industry,  and  new  aircraft  sales  would  contribute  positively  to  our  bal- 
ance of  trade; 

5.  Student  pilot  starts  would  increase  significantly,  providing  a  necessary  pool  of 
pilots  for  the  airlines  and  other  commercial  operations. 

Further  evidence  of  the  merit  of  this  legislation  is  the  fact  that  a  15-year  statute 
of  repose  is  fully  supported  by  literaUy  every  aviation  consumer  organization.  The 
biU  is  also  strongly  supported  by  the  International  Association  of  Machinists  (LAM). 

In  addition,  I  had  the  privilege  of  serving  as  a  member  of  the  Airline  Commission 
and  am  pleased  to  note  that  one  of  its  major  recommendations  was  the  enactment 
of  a  15-year  statute  of  repose. 

This  legislation  is  a  win-win-win  situation.  It  will  bring  an  important  industry 
back  to  life.  It  will  create  thousands  of  jobs.  It  will  create  a  whole  range  of  excellent 
career  opportunities.  And  it  will  have  an  immediate,  positive  impact  on  the  eco- 
nomic health  of  our  great  country. 

I  have  devoted  most  of  my  working  career  to  aviation.  I  have  watched  with  sad- 
ness and  frustration  the  virtual  destruction  of  an  industry  because  of  a  product  li- 
ability environment  that  defies  reasonability.  Claims  just  go  on  and  on  despite  the 
fact  that  general  aviation  aircraft  has  achieved  new  safety  records  for  almost  every 
year  for  the  past  25  years.  I  have  not  doubt  that  enactment  of  this  simple,  straight- 
forward bill  will  produce  immediate,  positive  results  that  will  only  increase  over 
time. 

I  appreciate  this  opportunity  to  speak  in  support  of  the  General  Aviation  Revital- 
ization  Act  of  1993 — truly  a  meaningftil  and  critical  piece  of  legislation  which  will 
have  enormous  long-term  benefits. 

Senator  Ford.  Mr.  Howie. 

STATEMENT  OF  JOHN  HOWIE,  ATTORNEY,  MISKO,  HOWIE  & 

SWEENEY 

Mr.  Howie.  Mr.  Chairman,  members  of  the  Aviation  Subcommit- 
tee, thank  you  very  much  for  the  opportunity  to  appear  before  you 
today. 

My  name  is  John  Howie.  I  am  a  lawyer  in  Dallas.  I  am  a  former 
pilot.  I  began  flying  in  the  Navy  in  1968.  Since  1976,  I  have  had 
the  privilege  of  representing  victims  of  aviation  crashes,  as  a  part 
of  my  law  practice. 

I  have  had  the  unfortunate  responsibility  of  sitting  down  with 
the  victims  of  crashes,  who  today  do  not  realize  the  position  that 
they  may  be  in  tomorrow,  or  the  next  day,  or  the  next.  In  trying 
to  explain  to  them  the  laws  and  the  position  that,  if  this  legislation 
is  passed,  we  will  have  to  explain  to  them  why  an  arbitrary  15-year 
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limit  might  bar  claims  that  they  did  not  even  know  that  they 
should  be  speaking  against  today. 

I  am  here  today  to  express  my  personal  opposition  to  S.  1458,  the 
so-called  General  Aviation  Revitalization  Act  of  1993. 

I  do  not  think  there  is  any  question  but  that  the  general  aviation 
industry  at  large  is  in  a  state  of  decline.  But  the  question  that  we 
must  address  is  why;  and  whether  or  not  this  bill,  and  the  arbi- 
trary 15-year  statute  of  repose,  will  do  anything  to  address  the  fac- 
tors that  have  led  to  this  decline. 

I  submit  that  S.  1458  is  arbitrary  and  an  unreasonable  bar  to 
claims  of  victims;  that  it  will  not  revitalize  the  general  aviation  in- 
dustry, and  it  will  potentially  bar  claims  of  up  to  80  percent  of  the 
general  aviation  fleet. 

This  is  not  a  case  about  tort  reform;  this  is  a  case  about  tort 
elimination.  It  is  not  a  case  about  revitalization;  it  is  an  endorse- 
ment of  mediocrity. 

S.  1458  is  a  form  of  Grovernment  subsidy  to  the  general  aviation 
industry.  The  bill  shifts  the  burden  of  catastrophic  injury  and 
death  of  innocent  victims  and  their  families,  it  shifts  to  these  peo- 
ple and  the  already  financially  distressed  governmental  entities; 
and  shifts  it  away  from  those  who  have  profited  from  the  sale  of 
general  aviation  products. 

There  is  absolutely  no  credible  evidence  whatsoever  that  an  arbi- 
trary 15-year  limitation  on  the  filing  of  claims  will  reduce  insur- 
ance costs,  increase  productivity,  or  address  any  of  the  true  causes 
of  the  decline  of  the  aviation  industry. 

Being  a  lawyer,  the  origin  of  my  comments  being  suspect,  my 
prepared  remarks — which  I  would  request  that  the  committee  en- 
dorse and  adopt  in  their,  I  mean,  adopt  in  their  entirety 

Senator  Ford.  It  will  be  included  in  the  record,  as  if  given,  Mr. 
Howie. 

Mr.  HOWEE  [continuing].  I  have  chosen  to  include  in  those  re- 
marks, primarily,  admissions  and  statements  from  the  industry  at 
large;  and  statements  from  governmental  entities.  So  that  we  are 
not  talking  about  lawyer  talk. 

The  question  is:  What  is  the  factor,  or  what  are  the  factors  that 
have  led  to  this  loss  of  competitiveness?  On  page  2  of  my  state- 
ment, we  look  at  a  number  of  factors:  The  economy;  fundamental 
changes  that  have  occurred  in  the  general  aviation  market;  the 
competition  from  commuter  airlines. 

It  was  observed  earlier  today  that  there  are  startup  commuter 
airlines  coming  into  the  market  every  day,  that  are  replacing  the 
need  for  general  aviation  aircraft  that  once  served  that  area. 

The  loss  of  the  investment  tax  credit,  the  luxury  tax:  It  is  no 
longer  there,  but  it  had  a  significant  impact.  A  glut  of  U.S.  planes 
on  the  market.  A  weak  U.S.  aviation  infrastructure. 

Mr.  Meyer  himself,  as  early  as  1988,  noted  that  the  future  of 
general  aviation  depends  on  a  substantially  improved  safety  record; 
not,  "plaintiffs  lawyers;  insurance  companies,  manufacturers,  or 
anyone  else  in  the  product  liability  equation." 

As  late  as  December  1992,  Mr.  Meyer  was  quoted  in  the  Cessna, 
in  the  Flying  magazine,  stating,  "It's  not  whether,  but  when,  we'll 
build  single-engine  airplanes  again.  Product  liability  problems  have 
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become  more  manageable,  depending  on  how  you  sell  and  support 
the  airplanes." 

I  cite  a  paper  prepared  by  a  senior  project  engineer  at  Cessna  in 
1987,  that  was  presented  to  the  American  Institute  for  Aeronautics 
and  Astronautics,  prepared  by  a  gentleman  named  E.F.  Kraus, 
where  Mr.  Kraus  identified  negative  factors  of  the  eighties  that 
constituted  an  accumulation  of  downward  pressures  on  general 
aviation,  including  many  of  the  things  that  I  have  outlined  earlier. 
Only  one  sentence  in  that  11-page  report  is  dedicated  to  product  li- 
ability. 

The  effect  of  the  investment  tax  credit,  the  loss  of  the,  or  the  im- 
pact of  the  luxury  t£ix,  and  the  impact  of  commuter  airlines  is  well 
known.  Mr.  Bryan  Barents,  CEO  at  Lear,  suggested  that  the  lack 
of  the  investment  tax  credit  was  the  chief  reason  for  slow  sales  at 
Lear. 

Fortune  magazine,  as  late  as  September  1993,  analyzed  Beech 
Aircraft  Corp.'s  observations  of  the  investment  tax  credit,  and  stat- 
ed that  the  luxury  tax  alone  cost  $130  million  in  lost  sales,  and  lost 
480  jobs  for  that  year  only. 

A  report  prepared  by  John  Fisher,  a  specialist  in  transportation, 
of  the  Congressional  Research  Service,  Economic  Division,  dated 
Jime  6,  1991,  further  addresses  the  issues  that  have  led  to  the  de- 
cline of  the  general  aviation  industry. 

The  report  does  mention  that  product  liability  is  a  partial  cause 
of  increased  ownership  cost;  but  it  significantly  observes  that  the 
FAA  does  not  accord  this  issue  preeminence,  in  its  discussion  of 
factors  negatively  affecting  the  industry. 

The  Aircraft  Owners  and  Pilots  Association  has  gone  on  record 
in  support  of  S.  1458.  In  1988,  I  personally  wrote  AOPA  President 
at  that  time  John  Baker  complaining  of  the  position  that  was  taken 
by  AOPA  in  support  of  this  bill,  and  I  quote  from  Mr.  Baker's  let- 
ter. "Product  liability  judgments  are  not  the  cause  of  the  new  air- 
craft shortage  in  whicn  we  find  ourselves,  it  is  merely  a  symptom. 
The  cause  of  the  problem  was  clearly  some  unbelievable,  bad  deci- 
sions by  the  manufacturers  15  to  20  years  ago  which  is 
compounded  by  some  lousy  products." 

This  bill  as  proposed  would  impose  an  arbitrary  15-year  limit.  It 
would  take  out  claims  of  over  one-half  of  the  products  that  are  fly- 
ing aroimd  out  there  today  if  the  average  age  of  the  fleet  is  26 
years.  According  to  GAMA,  only  20  percent  of  the  airplanes  are  15 
years  or  younger. 

Under  this  bill,  after  15  years  there  would  be  no  responsibility 
whatsoever  for  the  manufacturers  to  warn  of  dangerous  conditions 
that  thev  detect. 

I  would  submit  that  this  bill  is  a  mandate  for  mediocrity  that  is 
a  disincentive  for  safety,  that  it  ignores  the  manufacturer's  duty 
and  responsibility  to  warn  and  instruct  about  safe  operation.  An 
arbitrary  time  limits  for  enforcement  of  claims  against  negligent 
conduct  or  defect  products  do  not  promote  aviation  safety. 

If  this  committee  were  presented  with  the  opportunity  to  pass  a 
bill  that  says  a  pilot  who  has  flown  for  15  years  is  presumed  to  be 
able  to  do  no  wrong,  it  would  reject  that  entirely,  saying  that  is  ar- 
bitrary and  unreasonable,  and  without  any  support.  And  I  would 
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submit  that  the  same  rationale  would  apply  to  an  aircrgifl  that  has 
flown  15  years. 

This  bill  is  bad  public  policy  and  should  not  become  part  of  the 
law  of  the  United  States.  The  general  aviation  industry  has  not 
proven  itself  entitled  to  this  Government  subsidy  at  the  expense  of 
the  innocent  victim. 

I  would  be  happy  to  respond  to  questions.  Thank  you,  sir. 

[The  prepared  statement  of  Mr.  Howie  follows:! 

Prepared  Statement  of  John  R.  Howie 

Mr.  Chairman  and  members  of  the  Aviation  Subcommittee,  thank  you  very  much 
for  scheduling  this  hearing  and  allowing  me  the  opportunity  to  testify.  I  appreciate 
the  opportunity  to  conament  on  the  proposed  legislation  and  look  forward  to  respond- 
ing to  questions. 

My  name  is  John  Howie.  I  am  a  lawyer  in  Dallas,  Texas,  and  a  former  pUot.  I 
began  flying  in  1968  as  a  young  Naval  Aviation  Candidate.  I  was  awarded  my  wings 
in  1969  and  flew  with  the  United  States  Navy  until  1973.  Since  1976,  I  have  had 
the  privilege  of  representing  victims  of  general  aviation  crashes  as  a  part  of  my  law 
practice.  While  I  am  no  longer  an  active  pilot,  I  am  a  frequent  consumer  of  general 
aviation  services  through  charter  and  lease  operations.  I  am  appearing  today  to  ex- 
press my  personal  opposition  to  S.  1458,  the  Greneral  Aviation  Revitalization  Act  of 
1993. 

There  is  no  dispute  that  the  production  of  piston-powered  single-engine  aircraft 
has  declined  since  its  heyday  in  the  1960's  and  70's.  There  is  no  dispute  that  there 
has  been  an  overall  decline  in  general  aviation  activity  since  the  60's  and  70's.  The 
question  that  must  be  addressed  is,  why  this  decline  nas  occurred,  and  whether  S. 
1458  will  truly  address  the  factors  contributing  to  the  decline. 

I  respectfully  submit  that  S.  1458  is  an  arbitrary,  unreasonable  bar  to  victims  of 
defective  general  aviation  aircraft  and  that  S.  1458  will  not  revitalize  the  general 
aviation  industry.  The  passage  of  S.  1458  will  potentially  bar  claims  involving  up 
to  80  percent  of  the  United  States  general  aviation  fleet. 

S.  1458's  a  form  of  government  subsidy  to  the  general  aviation  industry.  This  bill 
shifts  the  burden  of  catastrophic  injury  and  death  to  innocent  victims,  their  families, 
and  already  financially-pressed  local  government  entities  that  will  be  forced  to  bear 
the  costs,  since  those  responsible  for  the  losses  will  be  insulated  by  this  bill.  There 
is  absolutely  no  credible  evidence  that  the  proposed  bill  wUl  reduce  insurance  costs, 
increase  productivity,  or  address  any  of  the  true  causes  of  the  decline  of  the  general 
aviation  industry. 

I  am  a  lawyer  involved  in  the  representation  of  victims.  I  will  not  rely  upon 
legalese  or  lawyer  talk.  To  the  extent  possible,  I  will  rely  upon  admissions  of  the 
industry  and  reports  of  the  governmental  entities  that  clearly  illustrate  that  (1)  the 
problems  of  the  general  aviation  industry  are  not  caused  by  product  liability  laws, 
and  (2)  the  proposed  legislation  is  unnecessary  and  unfair  to  victims  and  their  fami- 
lies. 

IS  PRODUCT  LIABILITY  A  SIGNIFICANT  FACTOR  IN  THE  COMPETITIVENESS  OF  THE 

GENERAL  AVIATION  INDUSTRY 

The  downturn  in  general  aviation  sales  in  recent  years  is  attributable  to  a  num- 
ber of  factors  totally  unrelated  to  product  liability  laws.  These  factors  include: 

(1)  the  economy, 

(2)  fundamental  changes  in  the  general  aviation  market, 

(3)  competition  from  commercial  airlines  and  the  growth  of  the  commuter  indus- 
try. 

(4)  the  loss  of  investment  tax  credits, 

(5)  the  luxury  tax, 

(6)  a  glut  of  U.S.  planes  on  the  market,  and 

(7)  a  weak  U.S.  aviation  infrastructure. 

(See  generally,  "Stable  Growth  Ahead  for  Business  Aircraft,"  Aviation  Week  & 
Space  Technology  (hereinafter  AWST,  March  15,  1993,  page  95-98.) 

Despite  his  constant  attempts  to  blame  the  downturn  in  the  general  aviation  in- 
dustry on  product  liability  costs,  Cessna  chairman  and  CEO,  Kuss  Meyer,  recog- 
nized as  early  as  1988  that  the  future  of  general  aviation  depends  on  'a  substan- 
tially improved  safety  record,"  not  "plaintiffs,  lawyers,  insurance  companies,  manu- 
facturers, or  anyone  else  in  the  product  liability  equation"  (Flying,  May  1988).  In 
the  December  1992  issue  of  Flying,  Mr.  Meyer  stated  that  it's  "not  whether,  but 


85 

when,  we'll  build  single-engine  airplanes  again".  According  to  Mr.  Meyer,  product- 
liability  problems  have  become  more  manageable,  "depending  on  how  you  sell  and 
support  the  airplanes."  (Flying,  December  1992.) 

In  1987,  E.F.  Kraus,  a  senior  project  engineer  for  the  Cessna  Aircraft  Company, 
in  a  paper  presented  the  American  Institute  for  Aeronautics  and  Astronautics  enti- 
tled "Technical  Thresholds  for  Revitalizing  General  Aviation"  (AIAA-87-2933),  noted 
that  the  decline  in  general  aviation  in  the  1980's  was  shown  to  be  "^he  result  of 
numerous  interdependent  factors  in  the  overall  aviation  environment."  Mr.  Kraus 
identified  negative  factors  of  the  1980's  constituting  an  accumulation  of  downward 
pressures  on  general  aviation,  including: 

(1)  airline  deregulation, 

(2)  extremely  high  interest  rates  between  1979  and  1982, 

(3)  the  OPEC  oil  price  run-up, 

(4)  high  aircraft  prices, 

(5)  high  aircraft  operating  costs, 

(6)  recessions  in  1980-1982, 

(7)  air  traffic  controllers  strike  in  August  1981, 

(8)  the  end  of  the  G.I.  Bill  Flight  training  benefits, 

(9)  the  onset  of  numerous  corporate  mergers  and  takeovers,  and 

(10)  the  loss  of  WWII  support  infrastructure. 

In  this  11-page  report,  Mr.  Kraus  devotes  only  one  sentence  to  product  liability 
costs.  He  concludes  that  the  "history  of  the  marketplace  shows  that  technology  has 
a  definite  role  in  the  level  of  sales  and  that  political,  institutional  and  economical 
factors  also  play  a  strong  role." 

INVESTMENT  TAX  CREDIT,  LUXURY  TAX  AND  COMMUTER  AIRLINES 

The  lack  of  an  investment  tax  credit  and  the  recently  repealed  10  percent  luxury 
tax  have  hurt  general  aviation  sales.  According  to  Brian  Barents,  president  and 
CEO  of  Lear  Jet,  Inc.,  the  lack  of  an  ITC  is  a  "chief  reason  for  slow  sales  at  Lear 
Jet  and  other  manufacturers"  (AWST,  September  21,  1992).  Competition  from  com- 
peting commercial  airline  services  is  another  factor  causing  lower  sales.  The  exten- 
sive regional  and  local  services  offered  by  today's  commercial  airlines  were  not  avail- 
able when  general  aviation  sales  peaked  in  the  1970's,  and  the  need  to  use  general 
aviation  aircraft  has  waned  with  airline  service  movement. 

The  September  6,  1993  issue  of  Fortune  magazine  analyzed  the  affect  of  the  now 
repealed  luxury  tax  on  aircraft  sales.  In  1991,  Beech  sold  80  fewer  planes  than  it 
had  been  anticipating  before  the  luxury  tax  took  effect.  The  cost:  $130  million  in 
lost  sales  and  net  losses  of  480  jobs  for  that  year.  Just  to  make  sure  it  was  the  lux- 
ury tax  and  not  the  recession  that  had  caused  this  crash-landing.  Beech  manage- 
ment surveyed  its  dealers  and  sales  force.  They  confirmed  the  anecdotal  evidence 
that  the  tax  was  the  culprit.  An  industry  trade  group  then  commissioned  Price 
Waterhouse  to  go  back  and  document  the  fm dings.  The  report  concludes  that  the 
"all -too-real  luxury  tax  had  all  the  elements:  people  who  would  have  liked  to  buy 
new  airplanes  did  not  buy  them,  workers  who  would  have  been  employed  building 
the  airplanes  were  idle,  and  the  government  got  next  to  no  revenue. 

MARKET  FORCES  (GOVERNMENT  SUMMARY  REPORT) 

Saturation  of  the  U.S.  market  has  also  contributed  to  the  decrease  in  general 
aviation  aircraft  sales.  A  report  prepared  by  John  W.  Fisher,  Specialist  in  Transpor- 
tation, Congressional  Research  Service,  Economics  Division,  dated  June  6,  1991,  ad- 
dressed the  health  of  the  general  aviation  industry.  Significant  findings  include  the 
following: 

(1)  Demand  of  the  general  aviation  market  has  shifted  to  high-value  business  air- 
craft and  sales  have  dropped  for  those  manufacturers  not  recognizing  this  shift  in 
demand; 

(2)  The  FAA's  annual  aviation  forecast  attributes  the  overall  downturn  in  the 
general  aviation  industry  to  (a)  several  economic  recessions,  (b)  fundamental 
changes  in  the  general  aviation  market,  and  (c)  the  increased  cost  of  owning  an  air- 
craft. (While  the  FAA  mentions  product  liability  as  a  partial  cause  of  increased  own- 
ership costs,  it  does  not  accord  the  issue  preeminence  in  its  discussion  of  factors 
negatively  affecting  the  industry.) 
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(3)  The  single-engine  piston  aircraft  market  has  been  hurt  by  a  number  of  factors 
unrelated  to  product  liability,  such  as  growing  used^  and  kit-built  aircraft  sales.2 

(4)  The  general  aviation  industry  claims  that  liability  costs  have  priced  single-en- 
gine aircraft  out  of  the  market,  but  many  industry  observers  believe  that  the  maricet 
^as  changed  so  dramatically  that  even  greatly  reduced  prices  would  not  cause  sig- 
nificant growth  in  single-engine  aircraft  purchasing". 

(5)  Industry  experts  "doubt  the  sincerity*  of  companies  such  as  Cessna  that  claim 
they  would  be  able  to  resume  production  of  single-engine  aircraft  if  product  liability 
reform  was  enacted. 

(6)  While,  Piper  blames  product  liability  for  their  financial  problems,  financial  an- 
aljrsts  contend  that  Piper's  real  problem  is  a  product  line  based  on  20  or  more  years- 
old  designs  and  poor  per-unit  profits". 

(7)  That  64  f>ercent  of  the  world's  general  aviation  aircraft  are  located  in  the  U.S., 
indicating  a  saturation  of  the  U.S.  market  and  that  many  U.S.  general  aviation 
firms  have  filed  to  take  advantage  of  opportunities  for  foreign  expansion. 

(8)  The  luxury  tax,  the  cost  of  obtaining  a  pilot's  license,  and  the  tedious  FAA 
aircraft  certification  process  have  also  negatively  affected  the  demand  for  general 
aviation  aircraft. 

AOPA  PREVIOUS  ADMISSIONS 

The  Aircraft  Owners  &  Pilots  Association  (AOPA)  has  gone  on  record  in  support 
of  S.  1458,  claiming  that  it  will  solve  many  of  the  industry's  problems.  However, 
in  a  letter  dated  September  29,  1988,  AOPA  president,  John  Baker,  writing  to  this 
speaker  admitted 

"Product  liability  judgments  are  not  the  cause  of  new  aircraft  shortage  in 
which  we  find  ourselves.  It  is  merely  a  svmptom.  The  cause  of  the  problem  was 
clearly  some  unbelievable  bad  business  aecisions  by  the  manufacturers  15  to  20 
years  ago,  which  is  compounded  by  some  lousy  products.  If  the  industry  was  an- 
nually producing  the  20-25,000  quality  products  at  an  affordable  price  that  the 
marketplace  would  absorb,  then  the  per-unit  product  liability,  insurance  costs 
would  not  be  significantly  greater  than  they  were  in  the  mid-70's!"  (Letter  of 
AOPA/John  Baker  and  John  Howie,  9-29-88) 
General  aviation  manufacturers  who  enjoyed  phenomenal  sales  growth  in  the  BO's 
and  70's  ignored  fundamental  concepts  of  supply  and  demand.  They  flooded  a  lim- 
ited market  with  products  that  enjoy  a  long  liie  expectancy.  This  poor  business  judg- 
ment was  compounded  by  the  failure  to  acknowleage,  and  set  adequate  reserves  for 
future  contingencies.  In  essence,  the  aircraft  manufacturers  mortgaged  the  future 
for  the  present,  and  enjoyed  unequaled  profit  and  growth.  As  in  many  other  seg- 
ments of  our  economy  tnat  have  lived  on  borrowed  money,  there  is  ultimately  a  day 
of  reckoning  when  the  books  must  be  balanced  and  payments  must  be  made.  Those 
businesses  that  made  prudent  decisions  will  continue  to  survive  in  the  fiature.  Those 
that  have  not  will  only  be  able  to  survive  by  continued  government  subsidy  of  the 
type  disguised  in  S.  1458. 

THE  GENERAL  AVIATION  MANUFACTURERS  ADMIT  THAT  THE  HEALTH  OF  THE  INDUSTRY 
IS  INEXTRICABLY  LINKED  TO  THE  ECONOMY 

Edward  Stimpson,  president  of  the  General  Aviation  Manufacturers  Association 
(GAMA),  attributes  the  industry's  poor  performance  in  1992  to  a  "sluggish  economy" 
(GAMA  1993  Outlook  and  Agenda,  1-19-93)  and  also  predicts  that  sales  wUl  improve 
as  the  "economy  recovers".  It  was  recently  observed  tnat  all  business  aircraft  manu- 
facturers agree  that  a  healthy  economy  is  the  key  to  an  improved  market.  (AWST, 
9-21-92,  p.  40) 

However,  in  spite  of  the  poor  economy  and  "gloom  and  doom,"  attitude  being  punc- 
tuated by  GAMA,  they  are  performing  exceedingly  well.  For  example.  Beech  Aircraft 
Corp.,  the  self-proclaimed  world's  leading  supplier  of  aircraft  for  the  general  avia- 
tion market  has  enjoyed  record  years.  The  Beech  line  includes  many  familiar  air- 
craft, including  the  Bonanza  (a  piston-powered  single-engine  aircraft),  the  Baron  (a 


1  Used  Aircraft.  Sales  of  new  general  aviation  aircraft  are  facing  competition  fTX)m  the  "plenti- 
ful supply"  of  used  aircraft  available  on  the  market  today.  Potential  buyers  view  used  aircraft 
as  "excellent  alternatives  to  new  aircraft  of  the  same  type"  because  they  "offer  virtually  the 
same  level  of  comfort  and  performance  as  a  factory-new  aircraft  at  substantially  less  cost.  The 
increasing  number  of  used  aircraft  has  contributed  to  the  glut  of  airplanes  on  the  market.  As 
one  airplane  salesman  has  put  it,  "there  are  just  too  many  aircraft  on  the  market  and  not 
enough  demand  for  them."  Aviation  Week  &  Space  Technology,  April  21,  1992. 

*  Kit-built  aircraft  industry  "will  grow  steadily  over  the  next  ten  years  and  is  destined  to  be- 
come a  source  of  new,  innovative  light  aircraft  designs  beyond  the  year  2000,*  Aviation  Week 
&  Space  Technology,  March  16,  1992,  135. 
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piston-powered  twin-engine  aircraft),  the  King  Air  (a  turbo-powered  corporate/execu- 
tive type  aircraft),  the  Beech  Jet  (a  corporate  jet)  and  the  Swept  Wing  Starship  (the 
first  business  airplane  built  of  composite  material).  In  1992,  Beech,  in  the  annual 
report  of  its  parent  corporation,  Raytheon,  reported  that  it  had  achieved  record  sales 
in  a  challenging  economy.  It  was  preparing  for  significant  production  increases  by 
doubling  the  manufacturmg  facilities  where  the  Beech  Jet  was  built. 

Moreover,  business  aircraft  sales  are  expected  to  "grow  steadily  during  the  next 
five  years"  and  many  manufacturers,  such  as  Lear  Jet,  are  responding  by  boosting 
production  and  employment.  Likewise,  Cessna  is  experiencing  tremendous  sales  oT 
its  Citation  Jet,  production  of  which  is  sold  out  through  mid- 1994.  Notwithstanding 
this  optimism,  challenges  facing  the  business  aircraft  industry  include  discrimina- 
tory aircraft  access  and  noise  policies,  standardization  of  the  air  traffic  control  sys- 
tem, peak -hour  landing  fees,  availability  of  landing  slots,  and  the  ability  to  compete 
in  the  international  marketplace.  AWST,  March  16,  1992,  p.  135. 

As  additional  evidence  that  the  so-called  "demise"  of  the  general  aviation  industry 
has  been  greatly  exaggerated,  the  actual  number  of  aircraft  sales  is  significantly 
higher  than  GAMA's  gloomy  sales  figures  indicate.  GAMA's  figures  themselves  do 
not  accurately  reflect  the  health  of  the  industry  because  of  growing  sales  of  kit-built 
aircraft,  which  approached  2,100  in  1992,  not  accounted  for  in  calculating  general 
aviation  shipments.  Furthermore,  exports  of  U.S.  general  aviation  aircraft  "set  a 
record  in  the  first  quarter  of  1993"  and  have  been  exceptionally  strong  for  the  past 
several  years"  (Aviation  Daily,  4-27-93;  GAMA  Outlook  and  Agenda,  1-19-93.)  It  is 
also  predicted  that  sales  of  general  aviation  aircraft  should  also  substantially  in- 
crease with  the  recent  repeal  of  the  luxury  tax.  (AWST,  9-21-92.)  As  further  evi- 
dence that  the  U.S.  general  aviation  industry  is  far  from  dead,  GAMA  president, 
Ed  Stimpson  observed  earlier  this  year  that  "general  aviation  manufacturers  are 
well-positioned  for  growth",  as  the  economy  improves. 

FOREIGN  COMPETITION 

Despite  U.S.  manufacturers'  claims  that  they  cannot  successfully  operate  in  the 
current  product  liability  climate,  foreign  manufacturers  have  entered  the  single-en- 
gine marketplace  and  have  made  inroads,  particularly  in  the  light  training-aircraft 
market.  It  is  significant  to  note  that  the  foreign  manufacturers  operate  under  the 
same  product  liability  exposure  as  domestic  Manufacturers.  I  have  personally  been 
involved  in  litigation  involving  Mitsubishi  (Japan),  Embraer  (Brazil),  CASA  (Spain), 
Aerospatiale  (France),  Messerschmidt  ((Jermany)  and  other  foreign  manufacturers 
where  that  U.S.  product  liability  laws  have  governed  their  conduct.  The  United 
States  product  liability  laws  have  not  deterred  foreign  manufacturers  from  expand- 
ing to  the  United  States. 

This  expansion  by  foreign  manu6ers  clearly  demonstrates  that  the  market  pre- 
mised on  the  laws  of  supply  and  demand  will  continue  to  better  serve  the  aviation 
maiket  as  a  whole.  U.S.  general  aviation  manufacturers  claim  that  product  liability 
costs  preclude  them  from  successfully  producing  and  marketing  their  aircraft.  How- 
ever, foreign  manufacturers,  including  the  recently-formed  Eurocopter  venture  to  be 
located  in  Grand  Prairie,  Texas,  demonstrate  that  profitable  production  facilities  in 
the  U.S.  are  desirable,  not  withstanding  the  fact  tnat  they  must  operate  under  the 
same  product  liability  laws  as  U.S.  manufacturers. 

Foreign  manufacturers  enjoy  success  in  the  U.S.  market  because  they  recognize 
the  demand  for  innovative  and  state-of-the-art  aircraft  designs  that  combine  Doth 
safety  and  efficiency.  U.S.  manufacturers,  on  the  other  hand,  continue  to  market 
aircraft  with  the  same  basic  designs  and  technology  that  have  existed  since  the 
1950's  and  now  seek  government  subsidy  through  legislation  that  will  lower  safety 
incentives  in  a  form  of  competitive  advantage.  Lowering  safety  standards  will  not 
give  American  companies  any  competitive  advantage.  It  simply  lowers  the  level  of 
safety  for  all. 

THE  15-YEAR  STATUTE  OF  REPOSE  IS  ARBITRARY,  NOT  LIKELY  TO  IMPROVE  AIRCRAFT 
SALES  AT  ALL,  AND  WILL  BE  DEVASTATING  TO  INJURED  VICTIMS  AND  THEIR  FAMILIES; 
THIS  STATUTE  OF  REPOSE  WILL  REDUCE  AIRCRAFT  SAFETY  AND  LESSEN  MANUFACTUR- 
ERS' INCENTIVES  TO  PRODUCE  SAFE  AIRCRAFT 

Manufacturers  who  have  marketed  their  aircraft  as  having  long  lives,  are  now  at- 
tempting to  cut  off  liability  after  less  than  half  of  that  life.  The  average  age  of  the 
general  aviation  fleet  is  generally  accepted  as  approximately  26  years,  yet  manufac- 
turers are  attempting  to  limit  their  liability  to  only  the  first  15  years  of  useful  life. 
Over  half  the  aircraft  flying  today  would  be  instantly  insulated  from  liability  expo- 
sure. Furthermore,  under  S.  1458,  manufacturers  would  have  absolutely  no  respon- 
sibility to  warn  and  instruct  of  dangers  discovered  after  15  years. 
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Under  the  proposed  legislation,  the  family  of  a  victim  killed  by  a  defective  aircraft 
could  hold  a  manufacturer  accountable  if  the  aircraft  was  delivered  14  years  and 
364  days  before  a  crash,  yet  the  same  manufacturer  would  not  be  liable  if  delivery 
occurred  just  two  days  earlier.  The  catastrophic  cost  of  loss  from  general  aviation 
crashes  wiU  be  shifted  from  those  manufacturers  who  have  profited  from  the  sale 
of  their  product  to  victims,  their  families,  and  local  government  entities.  Why  should 
the  cost  of  catastrophic  injury  and  death  associated  with  general  aviation  aircraft 
crashes  be  borne  by  those  who  have  enjoyed  none  of  the  benefit  from  the  sale  of 
the  product? 

When  manufacturers  can  foresee  that  their  products  are  going  to  be  utilized  for 
many  decades,  why  shouldn't  they  be  required  to  stand  behind  the  product?  The  15- 
year  statute  of  repose  is  a  "disincentive"  to  the  production  of  quedity  products.  It 
is  the  lack  of  quality  of  domestically -produced  products  that  has,  in  part,  provided 
an  entry  into  markets  for  foreign-manufactured  products  that  are  subject  to  the 
same  product  liability  laws  as  American  manufactured  products."  S.  1458  is  a  con- 
gressionally-approved mandate  that  manufacturers  must  only  stand  behind  their 
products  for  only  15  years. 

THE  15-YEAR  STATUTE  OF  REPOSE  IS  A  DISINCENTIVE  TO  THE  PRODUCTION  OF  QUALITY 

PRODUCTS  AND  ADEQUATE  WARNINGS 

S.  1458  totally  ignores  the  manufacturers'  duty  and  responsibility  to  warn  about 
dangers  or  instruct  on  safe  operation  after  the  product  is  over  15  years  old.  CA. 
Rembleske,  a  senior  engineer/executive  of  Beech  Aircraft  Corporation,  in  SAE  paper 


entitled   "Designing   for   Continued  Airworthiness — General   Aviation"   (SAE   No. 

"  that  as  airplanes  get 
tinning  airworthiness  is  essential."  Mr.  Rembleske  further  observed  that  manufac- 
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turers  must  provide  comprehensive  instructions  available  to  them  for  safe  operation 
of  the  system  and  equipments.  Proceeding  along  philosophical  lines,  the  guidance 
was 

"Mr.  Manufacturer,  you  designed  the  product;  you  are  the  best  one  to  tell  us 
how  to  maintain  the  product." 

Mr.  Rembleske  concluded  his  paper  with  the  following: 

"Maintenance  information  needs  to  be  continuously  updated.  An  open  pipeline 
should  exist  with  the  operator  telling  the  manufacturer  as  soon  as  some  new 
kind  of  problem  arises  and  the  manufacturer  ready  to  fire  back  solid  help  to 
the  operators.  Only  when  both  ends  do  their  job,  can  the  fleet  remain  continu- 
ously airworthy." 

A  review  of  manufacturers'  service  bulletins,  service  letters.  Federal  Aviation  Ad- 
ministration airworthiness  directives,  and  National  Transportation  Safety  Board 
safety  recommendations  clearly  demonstrate  that  the  passage  of  15  years  of  oper- 
ation on  an  aircraft  is  absolutely  no  indication  that  the  product  is  free  from  safety- 
related  defects.  In  fact,  docket  files  and  investigations  relating  to  these  documents 
sometime  chronicle  many  years  of  dangerous  incidents  occurring  that  have  not  yet 
resulted  in  catastrophic  injury  or  loss  of  life.  It  is  sometimes  the  unfortunate  inci- 
dent resulting  in  catastrophic  injury  and  loss  of  life  that  prompts  the  issuance  of 
the  safety  recommendation,  airworthiness  directive,  or  manufacturers'  service  bul- 
letin or  service  letter.  Should  those  injured  or  killed  by  these  dangerous  conditions 
be  prevented  from  making  claims? 

S.  1458  totally  insulates  manufacturers  if  they  fail  to  warn  and  instruct  about 
dangerous  conditions  once  the  fifteenth  anniversary  of  the  sale  of  the  product  oc- 
curs. What  incentive  will  a  manufacturer  have  to  inform  the  public  of  dangerous 
conditions  or  instructions  for  safe  operation  once  the  15-year  anniversary  has  oc- 
curred? 

The  proposed  statute  of  repose,  while  stripping  victims  and  their  families  of  rem- 
edies against  the  suppliers  of  defective  products  will  do  absolutely  nothing  to  pro- 
vide incentives  for  manufacturers  to  produce  aircraft  that  will  be  safe  beyond  15 
years.  After  15  years,  S.  1458  will  unfortunately  provide  absolute  immunity  to  sup- 
pliers of  those  defective  aircraft. 

The  passage  of  time  is  no  guarantee  of  safety.  Would  this  Commiteee  pass  a  law 
that  says  that  pilots  suffering  from  alcohol  or  drug  dependency,  yet  who  have  suc- 
cessfully hidden  such  problem,  and  flown  for  15  years  without  incident,  would  be 
forever  shielded  and  protected  from  liability  in  the  event  they  cause  catastrophic  in- 
jury or  death,  on  the  day  after  their  fifteenth  anniversary?  Is  15  years  of  accident- 
free  service  by  an  alcohol  or  drug  impaired  pilot  any  more  proof  of  the  pilot's  "integ- 
rity" than  15  years  of  accident-free  service  of  a  product? 

Defective  products,  iust  as  bad  habits,  sometime  take  many  years  to  manifest 
themselves  in  a  form  that  can  result  in  catastrophic  injury  or  death.  Manufacturers 
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should  not  enjoy  immunity  if  they  don't  warn  of  dangers  discovered  at  any  time  dur- 
ing the  life  of  the  aircraft.  Arbitrary  time  limits  for  enforcement  of  claims  against 
negligent  conduct  or  defective  products  do  not  promote  aviation  safety. 

CONCLUSION 

I  respectfully  submit  that  S.  1458  is  bad  public  policy  and  should  not  become  part 
of  the  law  of  the  United  States.  The  market  and  the  law  of  supply  and  demand 
without  "government  intervention"  have  historically  proven  themselves  throughout 
the  history  of  this  country.  The  general  aviation  manufacturing  industry  has  not 
proven  itself  entitled  to  this  disguised  government  subsidy  at  the  expense  of  the  in- 
nocent victim. 

Senator  Ford.  Thank  you  very  much,  Mr.  Howie.  Mr.  Meyer, 
about  the  time  Senator  Kassebaum  introduced  this  particular  piece 
of  legislation,  AOPA  wrote  a  letter  endorsing  or  urging  the  support 
of  Kassebaum's  statute  of  repose  bill,  and  under  this  bill  no  civil 
action  for  damages  rising  out  of  a  general  aviation  accident  may  be 
brought  against  an  aircraft  manufacturer  if  the  action  occurs  more 
than  15  years  aft«r  delivery  of  the  aircraft  to  its  first  purchaser. 

It  also  says  "because  AOPA  is  a  consumer  organization  and  must 
seek  to  ensure  a  balanced  approach,  we  are  suggesting  that  the  bill 
be  improved  by  establishing  a  statute  of  20  years  rather  than  15 
years.  General  aviation  is  a  unique  industry  which  has  sought 
product  liability  reform  for  years,  and  it  has  been  a  different 
change." 

Now,  after  the  convention,  and  we  have  a  letter  we  just  received 
today — ^boy,  they  got  that  one  hot  off  the  press. 

Senator  Kassebaum.  That  is  the  one  I  put  in  the  record,  Mr. 
Chairman. 

Senator  Ford.  They  are  now  supporting  the  15-year  statute  of 
repose,  but  it  is  a  diff'erent  bill  than  has  been  introduced  in  the 
past,  so  would  you  support  20  rather  than  15,  or  are  you  going  to 
hold  out  for  15? 

Mr.  Meyer.  Well,  I  think  there  is  a  good  argument  to  be  made 
for  something  less  than  15. 

Senator  Ford.  Less  than  15? 

Mr,  Meyer.  But  when  you  balance  all  of  the  considerations  and 
you  realize  the  extensive  utilization  of  the  aircraft,  and  in  fact  one 
of  the  reasons  that  AOPA  changed  their  support  from  20  to  15  is 
because  they  recognize  the  extensive  use  of  the  aircraft  and  be- 
cause, as  you  pointed  out,  the  bill  has  been  changed  and  it  is  a  roll- 
ing 15  years,  so  that  if  a  new  engine  were  put  on  an  aircraft  let 
us  say  after  7  years,  that  engine  would  still  be  subject  to  a  15-year 
life  or  10  years  after,  another  15  years. 

Senator  Ford.  Who  would  be  responsible?  Who  would  have  put 
in  the  new  engine? 

Mr.  Meyer.  It  depends.  If  there  were  a  problem,  either  the  en- 
gine manufacturer  and/or  the  person  installing  the  engine. 

Senator  Ford.  If  there  was  not  a  problem  and  they  just  wanted 
a  new  engine  put  in,  and  the  manufacturer  puts  a  new  engine  in, 
would  the  manufacturer  then  be  responsible  for  15  years  beyond 
that  and  make  it  22  years,  then? 

Mr.  Meyer.  Yes,  sir.  That  is  correct. 

Senator  Ford.  Just  on  the  engine? 

Mr.  Meyer.  That  is  correct,  but  typically,  as  you  know,  there  are 
a  lot  of  new  parts  that  are  put  on  an  airplane  during  its  lifetime, 
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whether  it  is  an  engine  or  a  vacuum  pump  or  a  while  or  a  tire  or 
whatever.  That  was  the  reason  for  the  change  in  the  legislation. 

Senator  Ford.  How  are  you  going  to  tell  the  difference  between 
wiring  in  an  engine  with  this  rolling  coverage? 

Mr.  Meyer.  Well,  I  think  the  FAA  airworthiness  and  mainte- 
nance requirements  are  suflficiently  good  and  are  maintained  care- 
fully enough  that  you  would  be  able  to  tell  very  accurately  whether 
a  part  was  new  or  whether  it  was  not  new  on  an  aircraft,  whatever 
it  was. 

Log  books  are  kept  for  any  aircraft  in  order  for  it  to  be  airworthy. 

Senator  Ford.  I  understand  that.  I  fly  one  that  has  an  average 
age  of  27  years.  I  worry  a  little  bit  about  that  every  time  I  hear 
this,  you  know,  that  if  I  get  on  that  airplane  and  something  hap- 
pens, I  am  out  of  luck,  and  that  bothers  me  some.  It  may  not  both- 
er the  rest  of  you,  but  it  bothers  me. 

What  would  happen  if  I  owned  an  aircraft  that  was  27  years  old, 
I  think  that  is  the  average  age  today  of  single  piston  aircraft,  and 
I  wanted  to  sell  it.  Would  the  bank  make  a  loan  on  it? 

Mr.  Meyer.  I  would  think  so. 

Senator  Ford.  Why  would  they? 

Mr.  Meyer.  It  should  not  have  any  effect  on  the  value  of  the  air- 
craft. 

Senator  Ford.  Would  all  current  owners  of  27-year-old  airplanes 
under  the  bill  be  precluded  from  suing  the  manufacturer? 

Mr.  Meyer.  Yes,  they  would,  but  that  should  not  have  any  effect 
on  the  value  of  the  aircraft. 

Senator  Ford.  It  should  not  have  any.  You  know,  they  ask  you 
a  lot  of  questions  when  you  go  to  a  bank  and  try  to  borrow  money. 

Mr.  Meyer.  They  are  going  to  ask  you  what  the  value  of  the  col- 
lateral is,  and  that  has  to  do  with  the  performance  and  condition 
of  the  aircraft,  the  kind  of  support  that  you  get  for  it,  how  you  op- 
erate it.  I  would  think  it  would  have  nothing  to  do  with  the  statute 
of  repose. 

Senator  Ford.  Well,  you  may  be  correct,  but  some  people  are 
going  to  disagree  with  you,  Mr.  Meyer.  GAMA  President  Ed 
Stimpson,  in  presenting  the  1993  outlook  and  agenda  for  the  indus- 
try, and  I  read  this  with  interest,  stated  that  the  industry  is  well 
positioned  for  growth,  citing  the  aging  fleet.  He  also  claimed  that 
bank  financing  had  to  be  improved  to  increase  sales. 

Nowhere  in  the  presentation  did  he  cite  product  liability  as  the 
cause  of  decline  in  unit  sales  for  the  piston  market.  Is  the  industry 
in  your  view  poised  to  rebound,  given  the  large  number  of  old  air- 
craft, and  are  you  just  automatically  going  to  have  a  big  increase 
in  manufacturing  and  sales,  and  therefore  employment? 

Mr.  Meyer.  Mr.  Chairman,  that  report — ^in  fact  Ed  is  here.  He 
can  correct  me  if  I  am  wrong,  but  he  was  talking  about  the  turbine 
part  of  our  industry.  The  turbine-powered  business  in  general  avia- 
tion, which  is  a  part  of  general  aviation  manufacturers  in  our  view 
is  poised  for  growth  because  of  the  factors  that  you  mention. 

But  we  have  repeatedly  stated  practically  every  quarter  for  the 
last  7  years  in  our  GAMA  reports,  whether  it  was  by  Ed  or  tlie 
chairman  of  GAMA,  that  the  sole  cause  of  the  decimation  of  the  in- 
dustry was  product  liability.  Ed  would  certainly  say  that  same 
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thing  today,  and  the  report  you  referred  to  was  not  commenting 
upon  the  piston  engine  aircraft  part  of  our  business. 

Senator  Ford.  Well,  it  did  not  say  it,  but  if  I  read  it  right  he  just 
cited  the  aging  fleet.  Let  me  ask  you  this,  then.  You  have  indicated 
that  if  the  statute  of  repose  becomes  law,  everything  is  going  to  be 
all  right,  and  in  5  years  you  are  going  to  have  25,000  new  employ- 
ees or  those  that  were  called  back,  and  you  would  begin  production 
of  aircraft  shortly.  I  believe  that  was  your  statement. 

Mr.  Meyer.  Yes,  sir. 

Senator  Ford.  And  you  would  employ  thousands  of  people  any- 
how. What  if  this  does  not  happen?  Would  you  be  willing  to  bet  on 
it  and  accept  a  sunset  provision? 

Mr.  Meyer.  Depending  on  how  it  was  written,  sure. 

Senator  Ford.  Well,  we  might  just  write  one  that  you  could  enjoy 
because  you  are  saying  if  we  do  not  pass  this  we  are  going  to  lose 
thousands  and  thousands  of  jobs. 

Mr.  Meyer.  We  have  lost  them. 

Senator  Ford.  All  right.  We  will  not  get  them  back,  if  you  want 
to  put  it  that  way.  So,  you  are  saying  if  we  do  not  do  this  it  is  gone. 
If  we  do  this  you  say  you  are  going  to  start  manufacturing  and 
bring  people  back  on  board  again  almost  immediately. 

Mr.  Meyer.  Yes,  sir.  I  have  said  that  and  it  is  true. 

Senator  Ford.  Well,  that  is  just  fine.  I  might  just  get  you  a  sun- 
set provision  that  you  might  like,  Mr.  Meyer. 

Mr.  Howie,  why  do  you  believe  people  should  be  allowed  to  sue 
a  manufacturer  after  a  product  has  been  on  the  market  for  20 
years?  Should  not  any  design  or  manufacturing  defect  show  up 
within  that  period  of  time? 

Mr.  Howie.  It  may  show  up  within  that  period  of  time,  Mr. 
Chairman,  and  that  is  the  very  problem  that  we  are  facing  today 
in  that  the  problem  may  show  up  in  a  companion  aircraft,  but  the 
problem  may  not  manifest  itself  in  the  accident  aircraft  until  after 
the  15th  anniversary  or  15th  birthday  of  the  airplane.  And  we  can 
have  a  whole  series  of  problems  that  would  have  occurred  in  broth- 
er and  sister  aircraft  until  such  time  as  the  15th  anniversary  oc- 
curs, and  yet  after  the  15th  anniversary  for  some  reason  the  line 
is  drawn  and  people  will  no  longer  have  a  claim. 

Senator  Ford.  Mr.  Meyer,  I  am  looking  at  piston-powered  air- 
craft flying  in  this  report.  That  is  the  1993  outlook  and  agenda.  So, 
I  want  to  beg  to  disagree  with  you  just  a  little  bit.  Senator  McCain. 

Senator  McCain.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I 
know  that  you  started  this  hearing  over  3  hours  ago,  and  I  very 
much  appreciate  your  patience  in  addressing  these  very  important 
issues. 

Senator  Ford.  I  get  more  interested  as  time  goes  on. 

Senator  McCain.  I  appreciate  it  very  much,  Mr.  Chairman, 

Mr.  Meyer,  where  are  most  training  aircraft  being  manufactured 
today? 

Mr.  Meyer.  Outside  of  this  country.  France. 

Senator  McCain.  Grenerally  where? 

Mr.  Meyer.  In  France,  primarily.  There  are  so  few  of  them  that 
those  that  are  being  manufactured,  the  largest  flight  training  oper- 
ation in  this  country  is  at  Embry  Riddle  University,  and  they  re- 
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cently  purchased  a  large  fleet  of  aircraft  that  are  manufactured  in 
France. 

Senator  McCain.  In  his  statement,  Mr.  Howie  quoted  you  in  his 
statement  as  saying  that  it  is  not  a  question  of  whether,  but  when 
the  general  aviation  industry  will  be  revitalized? 

Mr.  Meyer.  Yes,  sir.  It  is  always  kind  of  interesting  to  be  quoted 
out  of  context.  He  quoted  me  twice  in  his  statement  that  I  just  got 
a  chance  to  read.  The  first  was  at  a  Flight  Safety  Foundation  meet- 
ing in  1988  where  we  were  talking  about  the  importance  of  safe  op- 
eration from  the  pilot's  standpoint. 

The  second  was  a  statement  that  I  made  last  December,  a  ques- 
tion of  not  whether  but  when  in  the  hope  that  we  would  have  a 
statute  of  repose  within  some  reasonable  amount  of  time. 

We  had  looked  at  the  possibility  of  minimizing  the  product  liabil- 
ity situation  by  somehow  or  other  controlling  tne  aircraft  through 
either  leasing  or  some  type  of  service  supported  operation.  We  have 
since  concluded  that  we  cannot  change  the  way  people  either  buy 
or  acquire  capital  goods  in  this  country,  and  the  only  way  that  we 
can  do  it  under  normal  circumstances  would  be  in  our  view  with 
a  statute  of  repose. 

Senator  McCain.  Thank  you.  Mr.  Howie,  I  would  like  to  con- 
gratulate you  on  a  very  strong  statement.  I  think  you  have  made 
some  very  strong  arguments  in  your  statement  and  comments. 

As  you  know,  a  Presidential  commission  was  appointed  mainly  in 
response  to  the  view  around  this  country  of  those  who  are  inter- 
ested in  aviation  that  there  is  a  crisis  in  aviation  in  America,  not 
just  aircraft  manufacturing  but  the  airlines,  et  cetera.  I  am  sure 
you  are  aware  of  that. 

I  am  sure  you  are  also  aware  that  the  people  that  were  ap- 
pointed, if  I  remember  right  they  were  appointed  by  the  President 
with  input  from  the  Congress,  were  supposedly  the  best  and  bright- 
est people  that  we  could  assemble,  ranging  from  aircraft  manirfac- 
turing  executives  such  as  Mr.  Meyer  to  representatives  of  orga- 
nized labor,  the  former  Governor  of  Virginia  was  the  chairman  of 
the  Commission. 

And  these  people  came  up  with  a  very  clear  and  strong  state- 
ment about  this  issue.  And  it  was  the  unanimous  view  of  the  Com- 
mission, and  I  think  that  you  are  aware  that  they  pointed  out,  "this 
proposal  has  support  fi*om  both  manufacturers  and  labor.  The  time 
is  right.  It  is  now.  It  is  a  limited  and  targeted  response  to  a  dem- 
onstrated problem.  The  commission  helped  set  the  political  stage 
for  this  issue  to  be  viewed  as  such  rather  than  just  another  tort 
reform  issue.  For  the  staff  draft  to  remand  it,  an  overall  liability 
studv  with  no  ending  date  is  unsatisfactory." 

What  would  be  your  response,  Mr.  Howie,  to  that  very  strong 
and  unanimous  view  of  the  Airline  Commission  in  addressing  this 
issue? 

Mr.  Howie.  I  do  not  question,  Senator,  the  belief  nor  the  commit- 
ment of  those  who  made  the  study  nor  their  belief  in  what  they 
said.  Unfortunately,  those  people  were  making  that  general  obser- 
vation in  an  environment  unlike  the  environment  where  we  sit 
down  with  victims  on  a  regular  basis,  where  the  stark  reality  of 
having  lost  a  loved  one  or  suffered  a  catastrophic  injury,  and  what 
are  they  going  to  do  now  has  to  be  addressed. 
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And  instead  of  being  able  to  sit  around  in  a  comfortable  con- 
ference room  or  somewhere,  or  fly  around  at  40,000  feet  in  a  multi- 
million  dollar  business  jet,  reality  has  set  in  on  who  is  going  to  pay 
the  bills  and  who  is  going  to  take  care  of  business  at  home?  And 
this  country  is  premised  on  a  notion  of  fairness,  and  if  the  laws  do 
not  make  sense  then  we  have  a  basic  loss  of  confidence  in  the  sys- 
tem. 

And  I  could  envision  if  this  bill  is  passed  sitting  down  with  some- 
one and  they  are  telling  me  the  facts  of  the  case,  and  immediately 
I  am  going  to  go  to  the  issue  of  how  old  is  the  airplane.  And  they 
are  going  to  say,  "15  years  and  1  day."  And  I  am  going  to  sav, 
**Well  thank  you,  it  has  been  nice  knowing  you,  and  I  cannot  help 
you."  And  they  say,  'Why?"  And  I  say,  "Well,  the  airplane  is  over 
15  years  old."  And  they  will  say,  "Well,  what  difference  does  that 
make,  75  percent  of  the  fleet  is  over  that  age." 

I  will  say,  "Yes,  I  know,  but  a  congressional  committee  some- 
where comprised  primarily  of  industry  executives  say  15  years  is 
what  we  need."  And  they  will  say,  "What  is  the  rational  basis  for 
that?"  And  my  response  is,  "There  is  no  rational  basis  in  the  record 
because  there  is  not  one  in  fact." 

Is  15  years  a  reasonable  basis?  Is  18  years  a  reasonable  time? 
Is  25  years?  Why  would  we  not  at  least  address  the  average  age 
of  the  general  aviation  fleet? 

Senator  McCain.  Would  the  average  age  of  the  general  aviation 
fleet  be  satisfactory  to  you? 

Mr.  Howie.  To  me,  personally,  it  would  not  because  I  believe 
that  we  in  this  country  nave  gotten  in  trouble  because  of  the  medi- 
ocrity of  our  products,  and  the  products  that  do  not  last  a  long 
time.  And  when  a  manufacturer  builds  a  product  that  they  state 
is  going  to  last  and  have  a  useful  life  of  40  years,  the  manufacturer 
must  stand  behind  that  product  or  we  are  going  to  see  foreign  man- 
ufacturers coming  in  here  where  quality  is  important. 

I  am  emphasizing  quality.  I  am  a  consumer  of  the  products.  I 
used  to  personally  fly  airplanes  more  than  15  years  old  on  a  regu- 
lar basis.  Now  I  ride  in  the  back.  I  do  not  want  my  rides  to  depend 
upon  the  age  of  the  airplane. 

Senator  McCain.  Mr.  Chairman,  could  I  ask  Mr.  Meyers  to  re- 
spond to  that,  and  then  perhaps  Mr.  Howie  might  have  a  response. 

Mr.  Meyer.  I  would  certainly  like  to  respond  to  several  of  Mr. 
Howie's  comments,  and  I  am  surprised  that  somebody  with  an 
aviation  background  that  he  has  would  make  the  comment  that  we 
are  not  responsible  under  this  bill  for  the  aircraft  after  15  years. 

We  and  the  FAA  have  a  specific  responsibility  that  we  take  very 
seriously  to  support  aircraft  as  long  as  they  are  in  operation.  We 
are  supporting  aircraft  very  actively  at  Cessna  today  that  are  50 
years  old,  and  20  years  from  now  we  will  probably  be  supporting 
the  same  aircraft  just  as  professionally  when  they  are  70  years  old. 

There  is  nothing  wrong  with  an  aircraft  that  is  30,  35,  or  40 
years  old.  I  fly  them  often.  I  am  sure  you  fly  them  often,  Senator, 
when  you  have  the  opportunity,  and  that  is  not  the  issue.  The  issue 
is  at  what  point  does  the  manufacturer  stop  being  held  financially 
liable  for  a  product  that  has  proven  itself  in  the  marketplace? 

And  I  think  statistically  the  FAA  has  proven  that  95  percent  of 
the  service  bulletins  and  service  letters  that  are  written  on  any  air- 
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craft,  95  percent  of  those  take  place  in  the  first  7  years.  We  consist- 
ently put  out  service  letters  and  service  bulletins  for  aircraft  that 
are  long  over  15  years  because  that  is  our  obligation.  As  a  manu- 
facturer we  take  it  very  seriously. 

Senator  McCain.  Mr.  Howie. 

Mr.  HOWEE.  Well,  Senator,  if  the  manufacturers  are  going  to  sup- 
port the  aircraft  as  long  as  they  are  in  operation,  then  they  should 
support  the  aircraft  to  all  users  including  the  passengers  who  are 
on  the  airplane.  If  they  are  going  to  stand  behind  them  and  they 
are  going  to  support  them  for  one  purpose,  then  they  should  stand 
behind  them  and  support  them  for  all  purposes.  And  if  in  the  event 
of  catastrophic  injury  or  death  a  passenger  or  an  occupant  of  that 
airplane  is  injured,  then  they  must  stand  behind  it. 

I  am  hearing  it  both  ways,  and  that  is  not  the  way  it  should  be. 

Senator  McCain.  Thank  you,  Mr.  Howie.  One  final  question.  You 
mentioned  the  factors,  that  in  your  view,  have  contributed  to  the 
decline  of  the  aircraft  industry  in  America.  You  mentioned  the  in- 
vestment tax  credit,  luxury  tax,  and  glut  of  airplanes  on  the  mar- 
ket. I  was  not  able  to  copy  down  a  couple  others.  I  understand 
them  and  do  not  disagree.  Since  you  disa^ee  with  the  statute  of 
repose,  what  steps  need  to  be  taken  to  revitalize  the  industry?  We 
agree  that  the  industry  needs  revitalization. 

Mr.  Howie.  Senator,  the  factors  that  I  list  are  not  my  choice  of 
words,  just  for  the  record.  They  are  the  factors  that  I  have  seen 
identified  in  a  number  of  studies.  Government  and  industry  both. 

And  I  would  submit  that  the  things  that  need  to  be  done  is  a 
blue  ribbon  committee  put  together  and  address  these  issues  on  the 
impact  of  taxes  and  the  impact  of  the  investment  tax  credit,  and 
what  can  be  done  to  perhaps  restore  the  GI  bill  because  the  GI  bill, 
when  I  got  out  of  the  military,  was  a  very  significant  benefit  to 
many  people  that  is  not  there  today.  What  can  we  do  about  depend- 
ence on  foreign  oil? 

These  are  all  issues  that  are  debated  on  this  Hill  on  a  daily 
basis,  and  we  need  to  pull  the  brightest  talent  we  can  together  and 
address  all  these  issues.  But  do  not  take  away  and  take  a  blind 
shot  on  an  arbitrary  basis  at  victim's  rights  to  nx  this  multifaceted 
problem.  That  is  all  that  I  am  here  expressing  my  opposition  to. 

Senator  McCain.  Thank  you,  Mr.  Howie.  With  all  due  respect,  I 
believe  that  the  Commission  had  some  of  the  best  and  brightest 
people.  I  supported  all  of  them  Mr.  Chairman.  I  do  not  disagree 
with  a  single  recommendation  of  the  Commission,  but  I  also  agree 
with  the  Commission  which  placed  a  great  deal  of  emphasis  on  this 
particular  issue. 

If  there  are  ways  that  you  can  improve  this  problem,  no  one 
would  appreciate  that  more  than  the  chairman.  Senator  Kasse- 
baum,  Mr.  Meyer,  and  myself.  And  I  still  believe  that  may  be  pos- 
sible to  sit  down  together  and  hash  out  this  issue.  Maybe  that  is 
not  possible. 

Thank  you,  Mr.  Chairman.  I  thank  the  witnesses. 

Senator  Ford.  Senator  Pressler. 

Senator  Pressler.  I  want  to  congratulate  Senator  Kassebaum  on 
her  legislation.  Following  up  on  some  of  those  questions,  what  is 
the  average  age  of  the  piston-powered  aircraft  in  this  country  that 
is  flying  around? 
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Mr.  Meyer.  I  believe  it  is  about  26  years — 26  or  27  years. 

Senator  Pressler.  And  what  is  the  Hfespan?  Is  it  supposed  to  be 
40  years  or  how  long  is  the  expected  lifespan  of  piston-powered  air- 
craft? 

Mr.  Meyer.  I  am  not  sure  that  I  could  say  exactly  what  the  ex- 
pected lifespan  is,  Senator,  but  there  are  airplanes  operating  today 
that  are  40,  50,  60  years  old.  Not  as  many,  obviously,  in  that  cat- 
egory but  there  are  still  some  that  are  operating  that  are  that  old. 

Senator  Pressler.  Sixty  years  old? 

Mr.  Meyer.  Yes,  sir. 

Senator  Pressler.  What  is  the  average  age  of  the  commercial 
aircraft  that  we  fly  on  every  day? 

Mr.  Meyer.  On  the  airlines?  I  would  be  guessing.  I  think  is  prob- 
ably around  20,  15  to  20  I  would  guess. 

Senator  Pressler.  What  is  the  life  expectancy  of  those  planes? 

Mr.  Meyer.  I  do  not  know  that  they  have  any  different  expect- 
ancy. I  think  they  are  probably,  because  of  the  utilization.  Senator, 
they  have  much  higher  cycle  times,  much  higher  hours  there  are 
probably  fewer  airlines  in  commercial  service  at  a  40  or  50  year 
age,  but  I  am  sure  there  are  lots  of  707's  around  the  world  in  oper- 
ation that  were  built  in  the  1950's,  so  they  would  be  35  years  old. 

Senator  Pressler.  But  to  find  out  how  old  the  plane  is  that  you 
are  on  you  just  have  to  know  the  aircraft;  is  that  right? 

Mr.  Meyer.  Yes,  sir. 

Senator  Pressler.  Now,  this  legislation  seems  to  be  aimed  most- 
ly at  the  piston-powered  aircraft.  That  is  where  the  problem  is.  It 
is  not  with  the  turbojet.  When  you  have  a  turboprop  and  above, 
there  are  not  so  many  problems;  is  that  correct? 

Mr.  Meyer.  There  are  no  so  many  accidents  in  the  turbine-pow- 
ered airplane  primarily  because  they  are  professionally  flown.  Both 
airplanes  or  all  types  of  aircraft  are  certified  under  either  part  23 
or  part  25,  and  the  legislation  I  believe  specifically  refers  to  pas- 
senger seats  as  19  or  less,  so  it  would  include  both  piston  and  tur- 
bine, but  there  is  no  significant  problem  with  turbine-powered  air- 
craft, I  might  point  out  to  Mr.  Howie.  He  quoted  the  Lear  Jet  presi- 
dent. The  do  not  make  any  piston-powered  aircraft. 

Senator  Pressler.  Now,  Mr.  Howie,  would  you  accept  any  stat- 
ute of  repose? 

Mr.  Howie.  Personally,  Senator,  I  find  absent  a  rational  basis  for 
a  statute  of  repose,  and  I  do  not  see  the  reason  for  it. 

Senator  Pressler.  So,  you  are  against  any  length.  Is  there  a 
stataute  of  repose  law  in  France,  where  they  build  most  of  these 
aircraft? 

Mr.  Howie.  Senator,  I  am  not  familiar  with  the  law  in  FVance, 
but  I  do  know  every  one  of  those  airplanes  that  are  shipped  here 
to  the  United  States  are  subject  to  the  product  liability  laws  of  the 
United  States.  And  I  know  that  in  my  community  or  near  my  com- 
munity, in  Grand  Prairie,  TX,  that  French  manufacturer  is  ship- 
ping those  single-engine  piston  airplanes  to  be  assembled  at  the  fa- 
cility there  in  Grand  Prairie,  TX,  or  was  proposing  to.  And  so  what- 
ever it  is,  that  is  in  France.  Here  they  are  subject  to  the  product 
liability  laws  of  the  United  States. 
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Senator  Pressler.  What  is  the  answer  to  that,  Mr.  Meyer?  If 
they  can  build  them  in  France  and  ship  them  over  here  and  be  sub- 
ject to  our 

Mr.  Meyer.  Yes.  I  think  they  are  a  Httle  tougher  to  sue  over  here 
I  would  guess,  but  if  they  are  selling  the  aircraft  in  this  country 
they  would  be  subject  to  our  laws.  I  certainly  hope  so. 

They  do  have,  I  might  add,  a  10-year  statute  of  repose  in  France 
and  the  other  countries  in  Europe. 

Senator  Pressler.  How  can  they  afford  wage  rates  in  the  Com- 
mon Market  or  in  France  where  labor  costs  are  higher  than  they 
are  here  and  still  be  competitive? 

Mr.  Meyer.  Because  there  are  almost  no  U.S.  manufacturers 
producing  aircraft  at  this  point.  I  do  not  know  anything  about  their 
manufacturing  costs. 

Senator  Pressler.  How  can  the  French  make  money  in  manufac- 
turing aircraft  and  send  them  to  the  United  States  where  they 
have  to  be  under  our  statute  or  where  they  have  to  be  under  our 
product  liability  laws?  Why  do  they  not  have  to  go  out  of  business? 

Mr.  Meyer.  I  do  not  know  what  their  financial  statements  look 
like.  I  know  the  company  that  is  over  here  is  a  government-sub- 
sidized company.  Maybe  it  is  to  create  jobs,  but  I  can  only  speak 
for  Cessna,  and  I  can  tell  you  that  we  cannot  and  will  not  go  back 
into  manufacture  unless  there  is  a  statute  of  repose. 

Senator  Kassebaum.  Mr.  Chairman,  could  I  just  intervene  for  a 
moment  and  ask  Mr.  Meyer  if  it  is  not  correct  that  one  of  the  rea- 
sons too  that  any  foreign  manufacturers  who  are  coming  here  have 
not  been  in  that  aspect  of  the  business  very  long,  so  any  of  their 
fleet  is  new  fleet.  They  do  not  have  a  history  of  planes  that  even 
come  close  to  10  years  usually,  let  alone  15.  And  that  is  why  they 
see  great  opportunities  because  they  do  not  have  a  history  of  a  fleet 
that  has  been  aged,  so  to  speak. 

Senator  Pressler.  So,  they  will  find  out  after  15  years.  For  ex- 
ample, I  recently  rode  on  a  Brasilia  plane  made  in  Brazil.  It  is  a 
small  commuter  made  in  Brazil,  perhaps  Brazilian  wage  rates  are 
lower,  but  in  France,  where  most  of  these  planes  are  built,  the 
wage  rates  or  labor  costs  are  higher  than  they  are  in  the  United 
States  so  I  find  the  competitive  issue  very  interesting. 

Mr.  Meyer.  They  are  really  pretty  close,  Senator.  We  used  to 
have  an  operation  in  France,  and  they  are  competitive  with  ours, 
I  think,  in  labor  rates. 

Senator  Pressler.  But  how  can  the  French  ship  planes  over  here 
and  sell  them  under  our  tort  laws  and  make  money?  Maybe  they 
are  subsidized.  Can  you  get  some  more  statistics? 

Mr.  Howie,  do  you  have  anything  to  say  on  that?  If  you  can  get 
me  some  more  statistics  on  that,  that  is  something  I  am  very  inter- 
ested in. 

Mr.  Howie.  Senator,  I  do  not  have  any  statistics  on  the  French, 
but  I  know  that  there  are  a  number  of  foreign  manufacturers  that 
are  competing  with  aircraft  in  the  United  States,  and  I  have  per- 
sonally had  claims  against  them.  And  I  have  had  no  difficulty  at 
all  applying  the  laws  of  the  United  States  when  those  crashes  occur 
here  in  the  United  States. 
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Senator  Pressler.  Well,  I  am  a  cosponsor  of  this  legislation,  so 
I  am  not  arguing  against  it.  But  that  is  something  I  do  want  to  fig- 
ure out  as  we  go  along. 

Senator  Ford.  Thank  you.  This  legislation  will  be  before  the 
committee  tomorrow,  all  of  it.  I  have  talked  with  Senator  Kasse- 
baum.  I  think  we  understand  each  other  very  well,  and  hopefully 
we  can  work  out  whatever  is  meaningful  tomorrow. 

One  thing  I  want  to  be  sure  that  we  all  remember  is  this  legisla- 
tion has  to  De  passed  before  we  leave  here,  otherwise  all  the  fund- 
ing for  the  grants  and  so  forth  will  be  moot.  And  this  will  be  just 
one  year,  so  I  would  hope  that  we  would  not  do  anything  to  create 
a  Christmas  tree  and  cause  it  to  fall  somewhere  between  here  and 
getting  it  to  signature,  so  it  is  important  to  me. 

Thank  you.  Senator  Kassebaum,  we  are  delighted  to  have  you 
back  with  us  again,  and  Mr.  Meyer  and  Mr.  Howie,  you  did  your- 
selves well  here  today.  Thank  you  very  much. 

[Whereupon  at  5:35  p.m.,  the  hearing  was  adjourned.] 


APPENDIX 


Prepared  Statement  of  Senator  Dorgan 

Mr.  Chairman,  thank  you  for  holding  this  hearing  on  issues  related  to  S.  1491, 
the  Federal  Aviation  Administration  Authorization  Act  of  1993.  I  am  pleased  that 
one  of  the  issues  that  will  be  addressed  at  today's  hearing  is  the  problem  of  air  serv- 
ice terminations  and  the  need  for  communities,  especially  in  rural  areas,  to  have 
some  reasonable  notice  when  an  air  carrier  decides  to  pullout  of  their  airport.  As 
you  know  Mr.  Chairman,  I  originalW  introduced  legislation,  of  which  you  co-spon- 
sored along  with  Senator  Pressler  of  this  Committee,  that  would  require  airlines  to 
give  communities  a  90-day  notice  if  they  are  going  to  end  air  service  at  an  airport. 
Since  the  introduction  of  my  legislation,  you  agreed  to  insert  a  modified  version  of 
S.  1469,  the  Airline  Pullout  Notification  Actl  into  S.  1491,  the  Federal  Aviation  Ad- 
ministration Authorization  Act  of  1993. 

All  of  us  have  witnessed  the  results  of  a  troubled  airline  industry.  Some  Senators 
have  seen  layoffs  by  aerospace  manufacturers  in  their  states  because  the  airUne  in- 
dustry is  so  dangerously  short  on  capital  that  it  cannot  continue  investing  in  new 
planes  the  way  it  should.  Those  of  us  from  rural  areas  are  seeing  a  continual  decline 
of  competition  with  jet  service  where  carriers  are  deciding  to  close  routes.  In  fact, 
there  seems  to  be  too  little  attention  given  to  the  phenomenon  of  monopolistic  mar- 
ket areas  (mostly  in  rural  areas)  in  a  so-called  competitive  environment.  North  Da- 
kota is  a  prime  example  of  this  phenomenon. 

Currently,  there  is  only  one  major  airline  carrier  left  in  most  markets  in  North 
Dakota.  A  little  over  a  year  ago,  there  were  five  major  carriers  in  the  State.  The 
most  recent  pull-out  ended  nearly  30  years  of  direct  service  between  North  Dakota 
and  Denver  with  a  45-day  notice.  It  seems  to  me  that  communities  need  more  warn- 
ing than  that  as  well  as  an  opportunity  to  woric  with  a  carrier  to  see  if  service  can 
be  maintained  to  some  other  service  can  be  substituted. 

I  have  worked  patiently  with  the  airline  industry  to  address  concerns  that  some 
carriers  expressed  with  my  original  proposal.  Over  the  past  several  weeks,  we  have 
worked  together  to  craft  a  modified  version  which  accommodates  many  unique  cir- 
cumstances under  which  a  notice  of  termination  should  be  flexible.  I  feel  tnat  we 
have  gone  to  great  lengths  to  accommodate  industry  concerns  while  at  the  same 
time  maintain  a  notification  requirement  that  will  give  many  communities,  espe- 
cially in  rural  areas,  some  assurance  that  a  carrier  wul  not  pull  out  of  their  commu- 
nity suddenly.  Indeed,  there  are  many  circumstances  under  which  air  carriers  are 
compelled  to  terminate  service  and  a  solution  to  that  problem  is  far  beyond  the 
scope  of  this  le^slation.  However,  it  seems  to  me  that  we  can  still  expect  air  car- 
riers to  work  with  communities  and  cooperate  with  local  ofiicials  to  be  responsible 
and  fair  if  they  are  considering  leaving  tnat  community.  The  modified  version  of  my 
legislation  reflects  a  very  reasonable  and  fair  requirement  that  will  hold  air  carrier 
accountable  to  local  communities  and  live  up  their  local  responsibilities  as  well  as 
to  their  unique  role  in  our  nation's  transportation  system. 

Under  current  law,  the  EAS  program  requires  that  any  carrier  which  "terminates, 
suspends,  or  reduces"  air  service  from  an  airport  where  there  are  two  or  fewer  car- 
riers must  provide  a  90-day  notice  to  the  Secretary  of  Transportation  and  appro- 
priate State  and  local  authorities.  The  modified  version  of  the  termination  require- 
ment which  I  have  proposed  would  require  air  carriers  which  serve  non-hub  airports 
to  provide  a  60-day  notice  before  they  terminate  service  at  an  airport.  My  legislation 
only  affects  terminations  and  would  impact  only  those  non-hub  airports  that  are  not 
now  covered  by  the  EAS  requirement.  In  addition,  my  legislation  would  not  in  any 
way  alter  the  current  EAS  requirements.  Airports  with  two  or  fewer  carriers  would 
remain  EAS  designation  sites  and  would  be  covered  by  the  EAS  program  require- 
ments. 

For  the  most  part,  non-hub  airports  are  smaller  and  many  are  in  rural  areas.  It 
is  the  smaller,  rural  airports  that  tend  to  be  impacted  the  most  by  the  termination 
of  air  service.  Restricting  the  notification  requirement  to  these  airports  provides  air 

(99) 


100 

carriers  with  plenty  of  flexibility  to  adjust  their  service  patterns  in  larger  markets 
while  granting  rural  re^ons  of  the  country  with  some  stability  and  assurance  with 
respect  to  their  air  service. 

Under  the  modifications  I  have  worked  out,  the  proposal  would  provide  exceptions 
to  the  notification  requirement  in  cases  of  sudden  or  unforeseen  financial  emer- 
gencies; changes  in  services  for  seasonal  purposes;  and  steirt-up  services  where  a 
carrier  has  reached  a  contractual  arrangement  with  a  local  airport  authority.  In  ad- 
dition, since  the  intent  of  my  legislation  is  to  address  the  problem  of  termination 
of  jet  carrier  service,  I  have  agreed  to  allow  for  unique  consideration  for  regional/ 
commuter  carriers.  Although  this  exception  is  not  designed  to  permit  a  major  carrier 
to  get  around  the  requirement  by  substituting  regional/commuter  service  for  jet 
service  as  a  step  towards  termination,  I  believe  that  carriers  should  be  allowed  the 
flexibility  to  adjust  levels  of  service  to  meet  the  unique  needs  of  a  local  community. 
My  legislation  is  tai^eted  at  termination  of  service  only  and  it  is  crafted  to  affect 
only  cases  where  service  is  being  terminated. 

Mr.  Chairman,  I  am  grateful  for  your  support  of  this  provision  and  I  hope  the 
Committee  will  agree  that  this  requirement  is  fair,  reasonable,  and  necessary  and 
pass  this  legislation. 

I  am  especially  pleased  that  Robert  Selig,  Executive  Director  of  the  Grand  Forks 
Airport  Authority  from  Grand  Forks,  North  Dakota,  is  here  to  testify  on  behalf  of 
local  communities  and  airports  that  would  benefit  from  this  termination  notification 
requirement.  I  look  forward  to  hearing  from  the  witnesses  as  well. 

Prepared  Statement  of  Edward  W.  Stimpson,  President,  General  Aviation 

Manufacturers  Association 

Mr.  Chairman  and  members  of  the  Subcommittee.  Thank  you  for  scheduling  hear- 
ings on  the  General  Aviation  Revitalization  Act  of  1993,  S.  1458.  I  appreciate  the 
opportunity  to  provide  the  Committee  information  in  support  of  these  hearings. 

This  legislation  presents  a  rare  opportunity.  We  can  begin  restoring  a  once-proud 
U.S.  industry,  put  tens  of  thousands  of  people  back  to  work,  improve  U.S.  competi- 
tiveness, and  preserve  the  U.S.  technology  base.  All  at  no  cost  to  the  U.S.  taxpayer. 
And  better  yet,  this  legislation  enjoys  the  ftlll  support  of  all  general  aviation 
consumer  groups  and  others  in  the  aviation  community.  This  includes  the  airlines, 
airline  pilots,  and  importantly,  the  International  Association  of  Machinists  (LAM) 
and  the  National  Commission  to  Ensure  a  Strong  Competitive  Airline  Industry. 

But  I  would  first  like  to  "set  the  scene".  I'll  explain  our  problem,  detail  the  dra- 
matic impact  product  liability  has  had  on  our  inaustry,  and  then  articulate  why  a 
fifteen  year  statute  of  repose  for  general  aviation  aircraft  makes  sense. 

THE  PROBLEM:  AIRPLANES  THAT  SEEM  TO  LAST  FOREVER 

Under  our  current  legal  system,  if  the  Wright  Brother's  first  aircraft  was  flying 
today  (after  90  years),  Qie  Wright  Brothers  could  still  be  found  legally  responsible 
for  an  accident  allegedly  caused  by  the  original  design  of  their  aircraft.  They  may 
not  have  even  seen  tneir  product  for  90  years.  It  may  nave  been  maintained  by  hun- 
dreds of  different  people,  and  modified  (legally  and  illegally)  many  times  over  its 
life.  It  wouldn't  matter  if  the  National  Transportation  Safety  Board  (NTSB)  inves- 
tigation concluded  that  the  accident  was  not  related  to  a  design  problem.  It  wouldn't 
matter  if  the  accident  was  caused  by  the  failure  of  a  component  that  had  been  re- 
placed many  times  since  it  left  the  factory,  it  wouldn't  matter  if  the  failed  compo- 
nent was  an  unauthorized  replacement  part.  The  Wright  Brothers  would  still  be  lia- 
ble. 

While  this  anecdote  is  certainly  hypothetical,  it  is,  unfortunately,  an  accurate  por- 
trayal of  today's  general  aviation  product  liability  problems.  (General  aviation  manu- 
facturers will  support  their  products  over  the  entire  product  life.  But  after  an  air- 
craft has  flown  for  fifteen  years,  allegations  regarding  original  design  defects  should 
be  prohibited. 

'The  general  aviation  fleet  is  remarkably  old.  The  average  age  of  a  single-engine 
airplane  in  the  United  States  is  27  years,  and  one  third  of  the  U.S.  fleet  is  over 
32  years  old.  This  fact  is  a  tribute  to  our  aviation  regulatory  system,  including  Fed- 
eral Aviation  Administration  (FAA)  design  and  certification  standards,  manufactur- 
er's production  standards,  and  the  dedication  of  the  operators  and  those  who  main- 
tain and  service  airplanes. 

Because  of  these  factors,  the  general  aviation  fatal  accident  rate  has  been  steadily 
declining,  down  54  percent  just  since  1960.  The  industry  has  also  adopted  improved 
pilot  training  and  education,  new  technology,  and  safer  products,  all  of  which  con- 
tributed to  this  improvement.  We  are  not  resting  on  our  laurels,  we  know  we  can 
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do  even  better.  But  one  thing  is  certain,  general  aviation's  relatively  recent  product 
liability  problems  are  unrelated  to  our  long-term,  improving  accident  history.  This 
fact  was  confirmed  in  a  study  on  product  liability  and  general  aviation  safety  by  the 
Brookings  Institution  which  concludes:  "*  *  *  no  definite  correlation  between  im- 
proved aircraft  safety  and  product  liability  could  be  found." 

PRODUCT  liability's  TOLL  ON  THE  GENERAL  AVIATION  INDUSTRY 

Product  liability's  toll  on  general  aviation  has  been  enormous  and  painful. 

Financial  Costs  are  Sizable.  In  1986,  GAMA  surveyed  the  industry  and  found  that 
product  liabUity  costs  (paid  claims  and  out-of-pocket  expenses)  to  the  general  avia- 
tion manufacturers  were  $210  million.  Seven  years  earlier,  these  costs  were  only 
$25  million.  Since  1986,  our  industry  has  completely  restructured,  making  direct 
cost  comparisons  with  our  1986  survey  inappropriate.  Cessna  no  longer  makes  pis- 
ton aircraft,  and  Piper  is  still  in  bankruptcy.  Many  manufacturers  are  self-insured 
or  have  very  high  deductibles. 

Manufacturers  continue  to  experience  product  liability  costs  that  are  an  enormous 
financial  burden.  Several  will  testily  to  the  fact  that  product  liability  is  the  reason 
entire  production  lines  have  been  closed.  American  General  Aircraft  Company  stated 
that  next  to  materials,  product  liability  costs  were  the  largest  component  of  an  air- 
craft's price,  adding  as  much  as  a  third. 

Aircraft  Shipments  Down  Over  95  Percent.  For  many  years  the  U.S.  general  avia- 
tion industry  was  the  world  leader.  Today,  the  piston-engine  airplane  segment  of 
our  industry  is  nearing  extinction.  Piston  airplane  shipments  have  precipitously 
dropped  from  just  over  17,000  units  in  1978  to  551  units  last  year,  a  decline  of  over 
95  percent.  This  year,  piston-airplane  shipments  will  be  even  lower,  perhaps  reach- 
ing only  450,  another  record  low. 

Over  100,000  Jobs  Lost.  This  drop  in  aircraft  production  has  devastated  employ- 
ment in  our  manufacturing,  sales,  service,  training,  and  other  related  industries. 
Total  industry  employment  has  dropped  by  approximately  100,000  jobs  over  the  past 
ten  years.  Employment  in  the  general  aviation  manufacturing  sector  alone  is  down 
46  percent,  but  employment  at  companies  producing  piston  engines  has  dived  74 
percent.  The  number  of  Fixed  Base  Operators,  which  sell,  service,  and  maintain  air- 
craft, has  declined  55  percent. 

These  jobs  were  not  centered  in  any  single  region  of  our  country.  They  were  lost 
across  the  nation,  in  every  state,  in  every  city,  town  or  village  that  is  near  an  air- 
port or  was  the  home  for  one  of  the  literally  thousands  of  companies  that  no  longer 
provide  parts  and  services  for  the  general  aviation  industry. 

New  Pilots  Down  61  Percent.  An  unfortunate  fallout  of  product  liability  has  been 
a  precipitous  drop  in  student  pilot  training.  This  year,  fewer  people  will  begin  flight 
training  than  any  time  since  1960.  Recently,  a  FAA  Blue  Ribbon  Advisory  Panel  is- 
sued a  report  entitled  "Pilots  and  Aviation  Maintenance  Technicians  for  the  21st 
Century".  It  points-out  potential  shortages  of  well  qualified  pilots  and  mechanics 
later  in  the  decade.  The  panel  urged  Congress  to  take  action  on  liability  reform  for 
general  aviation  It  notes  that  this  would  help  make  the  U.S.  industry  competitive 
with  foreign  manufacturers  and  stimulate  the  production  of  new  training  aircraft  in 
the  United  States. 

U.S.  Trade  Adversely  Impacted.  The  U.S.  general  aviation  aircraft  industry  has 
historically  been  a  large  exporter.  Approximately  30  percent  of  general  aviation  air- 
craft produced  have  been  exported.  With  production  lines  closed,  this  important  con- 
tribution to  the  U.S.  balance  of  trade  has  been  lost.  In  1978,  the  industry  exported 
nearly  4,000  aircraft.  Last  year  it  exported  only  353  airplanes,  a  decline  of  93  per- 
cent. 

Currently,  no  two-place  trainers  are  being  manufactured  in  the  U.S.  Foreign  man- 
ufacturers of  training  aircraft  are  aggressively  marketing  products  in  the  United 
States.  (Aircraft  from  France  and  Germany  are  entering  the  U.S.  market,  and  they 
have  announced  plans  to  expand  production.)  Several  new  manufacturers  have  con- 
sidered manufacturing  outside  the  U.S.  in  order  to  reduce  product  liability  risks.  In 
1980,  there  were  29  U.S.  piston  aircraft  manufacturers  and  15  foreign.  In  1992, 
those  numbers  were  reversed:  9  U.S.  and  29  foreign  manufacturers. 

While  there  have  been  many  other  factors  adversely  affecting  the  manufacture  of 
piston -powered  airplanes,  (such  as  prolonged  global  recession,  an  active  used  air- 
craft market,  and  changes  in  the  tax  laws)  product  liability  is  the  single  most  det- 
rimental factor.  It  acts  as  an  underlying  cancer,  eating-away  at  the  general  aviation 
industry. 
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A  OTATUTE  OF  REPOSE  MAKES  SENSE  FOR  GENERAL  AVIATION 

Federal  Regulation  Is  Pervasive.  Since  the  Committee  authorizes  FAA  prop^ms 
and  has  oversight,  it  is  well  aware  of  FAA's  role  in  certification  and  regulation.  A 
manufacturer  must  comply  with  extensive  federal  regulations  and  standards  in  the 
design  and  production  of  an  aircraft.  Each  aircraft  has  a  federal  airworthiness  cer- 
tificate and  must  be  operated  and  maintained  in  accordance  with  detailed  federal 
rules.  Pilots  must  meet  federal  standards  and  receive  a  medical  examination  from 
a  federally  approved  medical  examiner.  The  NTSB  investigates  general  aviation  ac- 
cidents. Tne  only  area  not  covered  by  federal  standards  is  product  liability. 

S.  1458  Is  Focused.  S.  1458,  in  contrast  to  previous  general  aviation  liability  re- 
form legislation,  addresses  only  one  single  issue — the  length  of  time  a  general  avia- 
tion manufacturer  is  held  liable  for  an  alleged  design  defect.  Other  reform  proposals, 
such  as  joint  and  several  liability  and  punitive  damages,  are  not  addressed. 

New  Components  Start  The  Clock"  Over.  Aircraft  parts  and  components  are  con- 
stantly being  replaced  and  overhauled.  What  appears  to  be  an  old  airplane  is  actu- 
ally an  assembly  of  new  parts  and  components  that,  if  inspected  and  maintained 
properly,  can  operate  just  as  safely  as  a  new  aircraft.  Consequently,  because  of  this 
stringent  federal  regulation,  general  aviation  airplanes  stay  operational  almost  in- 
definitely. 

S.  1458  would  not  allow  a  civil  action  against  the  aircraft  manufacturer  for  dam- 
ages arising  out  of  a  general  aviation  accident  if  the  accident  occurred  more  than 
fifteen  years  after  the  aircraft  was  delivered  to  the  first  purchaser.  In  the  case  of 
component  parts,  no  civil  action  may  be  brou^t  more  than  fifteen  years  after  the 
date  of  replacement  or  addition.  Therefore,  if  a  new  component  is  placed  on  the  air- 
craft, the  statute  of  repose  starts  anew  for  that  component,  making  it  a  "rolling" 
statute  of  repose. 

An  aircraft  that  was  first  sold  fifteen  years  ago  is  not  a  thoroughly  fifteen  year- 
old  airplane.  Nearly  all  of  the  major  components  will  have  been  replaced  several 
times  (Wring  that  period.  As  aircraft  components  must  be  inspected  and  maintained 
according  to  federal  regulation,  critical  aircraft  components  will  almost  always  fall 
within  the  fifteen  year  period,  and  the  manufacturer  would  be  liable  for  any  design 
problems. 

Our  studies  show  that  approximately  50  percent  of  lawsuits  filed  involve  aircraft 
that  were  first  sold  more  than  fifteen  years  ago.  Preliminary  data  indicates,  how- 
ever, that  the  actual  component  that  allegedly  caused  the  accident  in  these  lawsuits, 
in  most  cases,  was  less  than  fifteen  years  old.  Most  major  components,  such  as  en- 
gines, generators,  and  avionics,  are  replaced  several  times  during  the  first  fifteen 
years  of  an  aircraft's  life. 

Design  Problems  Are  Normally  Discovered  Early.  Over  95  percent  of  aircraft  de- 
sign problems  are  discovered  and  resolved  within  seven  years  of  when  an  aircraft 
model  is  first  introduced.  A  fifteen  year  statute  of  repose  would  therefore  provide 
a  conifortable  margin  of  liability  coverage  for  the  consumer  who  purchases  even  the 
first  airplane  of  a  production  run.  Subsequent  airplanes  would  benefit  from  the 
operational  experience  of  previous  production,  adding  an  even  larger  margin  of  li- 
ability coverage.  This  makes  it  extremely  unlikely  that  a  design  problem  would  ac- 
tually cause  an  accident  fifteen  years  after  the  time  the  aircraft  is  first  sold. 

SUMMARY 

The  General  Aviation  Revitalization  Act  will  stimulate  the  general  aviation  indus- 
try. New  aircraft  will  be  produced.  Production  lines  will  be  opened.  In  the  short 
term,  hundreds  of  people  will  start  working  at  skilled,  well  paying  jobs.  In  the 
longer  term,  thousands  more  will  find  work. 

S.1458  will  revitalize  general  aviation,  and  should  be  enacted. 

1.  Federal  regulation  over  the  industry  is  pervasive. 

2.  S.  1458  provides  a  simple,  understandable  yet  effective  answer  to  industry 
product  liability  problems. 

3.  The  problem  is  serious.  An  industry  has  been  decimated. 

4.  Aviation  consumers  and  workers  strongly  support  S.  1458. 
We  urge  your  prompt  action  and  appreciate  your  consideration. 

Airports  Council  International-North  America  Region  Resolution 

ACI-NA  POLICY  supporting  60-DAY  AIR  SERVICE  TERMINATION  NOTICE  TO  SMALL 

AIRPORTS 

Whereas,  the  Essential  Air  Service  (EAS)  pro-am  established  under  section  419 
of  the  Federal  Aviation  Act  of  1958  requires  airlines  that  terminate,  suspend,  or  re- 
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duce  air  service  at  designated  U.S.  EAS  sites  (communities  with  two  or  fewer  car- 
riers) must  provide  90  days  prior  notification  to  these  airports  and  the  communities 
they  serve;  and, 

Whereas,  U.S.  airports  serving  small  communities  and  rural  areas  experience  se- 
vere economic  impacts  when  airfine  services  are  terminated;  and, 

Whereas,  U.S.  airports  serving  small  communities  and  rural  areas  require  suffi- 
cient notification  prior  to  airline  service  termination  to  enhance  their  ability  to  se- 
cure comparable  replacement  Eiir  service; 

Now  Therefore  Be  It  Resolved  by  the  United  States  Members  of  the  Airports  Coun- 
cil International-North  America: 

ACI-NA  supports  amending  Section  902  of  the  Federal  Aviation  Act  to  require 
air  carriers  to  provide  a  minimum  of  60  day  written  notification  prior  to  termi- 
nating service  from  small-  and  non-hub  airports  (less  than  1,250,000 
enplanements)  and  are  served  by  three  or  fewer  part  121  and  or  part  135  car- 
riers. 

ACI-NA  supports  the  Secretary  of  Transportation  not  appljring  such  notifica- 
tion requirement  for  terminations  under  the  following  circumstances: 
—Changes  in  service  made  for  seasonal  purposes  only;  and 
— Start-up  services  where  a  contractual  arrangement  has  been  made  be- 
tween the  carrier  and  the  local  airport  authority — the  contract  must  include 
an  agreement  between  the  carrier  and  the  local  airport  about  circumstances 
under  which  the  airline  may  discontinue  the  new  Service. 
Adopted  at  the  General  Membership  Business  Meeting  of  the  Airports  Council 
International — North  America  Region  on  October  13,  1993. 


Questions  Asked  by  Senator  Inouye  and  Senator  Pressler  and  Answers 

Thereto  by  Mr.  Broderick 

Question.  Do  you  agree  that  the  inability  of  a  pilot  to  see  instruments  or  outside 
the  cockpit  window  due  to  dense  continuous  smoke  is  an  unsafe  condition? 

Answer.  Yes,  dense  continuous  smoke  in  the  cockpit  could  be  an  unsafe  condition. 
However,  modem  circuit  protection,  better  wire  insulation,  solid  state  circuits,  im- 
proved inflammability  of  materials,  improved  protective  breathing  equipment,  and, 
in  the  event  these  safety  features  fail,  smoke  evacuation  procedures  are  designed 
to  prevent  this  unsafe  condition  from  occurring  in  transport  operations  in  this  coun- 
try. This  situation  has  never  occurred  in  the  United  States  with  a  modem  jet  air- 
plane operated  by  a  U.S.  air  carrier. 

Question.  FAA  Advisory  Circular  25-9A  currently  requires  that  smoke  and  fire 
procedures  should  be  formulated  considering  that  the  fire  or  smoke  exposure  may 
be  continuous.  Are  airplanes  currently  tested  or  certified  to  ensure  pilot  vision  when 
there  is  continuous  dense  smoke  in  the  cockpit?  Please  briefly  describe  the  nature 
of  the  testing  or  certification  process. 

Answer.  Airplanes  are  not  currently  tested  with  continuous  dense  smoke.  Testing 
is  performed  using  dense  smoke  that  totally  obscures  the  pilot's  vision.  Three  min- 
utes are  then  allowed  for  clearing  the  smoke  so  the  crew  can  safely  land  the  air- 
plane in  all  external  visibility  conditions.  Continuous  smoke  is  hard  to  define  and 
control  so  that  the  tests  are  repeatable.  The  present  testing  does,  however,  provide 
protection  against  continuous  smoke  since,  in  real  in-service  smoke  conditions,  the 
crew  would  Degin  smoke  evacuation  at  the  first  sign  or  smoke  and  not  wait  until 
the  cockpit  fills  with  smoke  as  is  required  by  the  test. 

Question.  Are  pilots  in  the  United  States  required  to  have  training  in  smoke  con- 
ditions, such  as  fire  fighters,  who  are  required  to  get  hands-on  training  to  deal  with 
fires  and  smoke? 

Answer.  Pilots  in  the  U.S.  are  not  required  to  have  training  under  actual  smoke 
conditions.  Most  airlines  provide  crew  member  training  for  emergency  conditions 
that  include  some  smoke  conditions  in  a  simulated  cabin.  Flight  crew  members  par- 
ticipate in  that  training.  Flight  crew  members  are  trained  on  procedures  to  follow 
if  there  is  smoke  in  the  cockpit. 

Question.  Is  it  the  FAA's  position  that  continuous  dense  smoke  will  never  accu- 
mulate in  the  cockpit  to  a  point  where  pilot  vision  is  impaired?  What  assurances 
can  the  FAA  provide  that  this  will  never  happen? 

Answer.  FAA  believes  that  current  smoke  evacuation  procedures,  along  with 
other  fire  safety  requirements  and  procedures,  are  adequate  to  permit  pilots  to  land 
an  aircraft  in  the  event  of  smoke.  In  no  case  has  a  pilot  operating  an  airplane  meet- 
ing the  FAA's  new  smoke  evacuation  procedures  been  unable  to  safely  land  the  air- 
plane. The  training  of  the  crew,  U.S.  requirements  that  pilots  immediately  land  the 
airplane  if  smoke  is  detected,  airplane  maintenance  techniques,  and  the  experience 
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of  most  flight  crews  all  contribute  to  the  fire/smoke  safety  of  airplanes.  Events  that 
have  occurred  in  other  countries  can  be  attributed  to  the  fact  that  our  requirements 
are  different  than  those  of  other  countries. 

Question.  Federal  Aviation  Regulation  25.831(d)  provides:  "K  accumulation  of 
hazardous  quantities  of  smoke  in  the  cockpit  area  is  reasonably  probable,  smoke 
evacuation  must  be  readilv  accomplished,  starting  with  full  pressurization  and  with- 
out depressurizrng  beyond  safe  limits."  What  admtional  reqpiirements  would  be  gen- 
erated if  the  phrase  "hazardous  quantities  of  smoke"  was  amended  to  read  "hazard- 
ous quantities  of  continuous  smoke?" 

Answer.  If  the  words  continuous  smoke  were  to  be  added  to  the  present  rule,  the 
impact  of  any  additional  requirements  during  certification  of  the  airplanes  would  de- 
pend on  how  the  continuous  smoke  was  defined.  The  content  of  the  smoke,  its  buoy- 
ancy, its  color,  and  its  volume  would  all  need  to  be  defined  in  terms  of  smoke  events 
that  are  likely  to  occur  in  the  operation  of  the  airplane.  At  a  minimum,  additional 
fli^t  testing  would  have  to  be  conducted,  which  would  add  significant  costs  to  the 
certification  of  new  airplanes.  If  the  wording  were  to  be  applied  retroactively  to  ex- 
isting airplanes,  the  additional  complexity  and  cost  burden  would  be  enormous, 
without  providing  identifiable  safety  benefits  to  the  traveling  public. 

Question.  Does  FAA-approved  technology  for  assuring  pilot  vision  in  continuous 
heavy  smoke  exist? 

Answer.  The  present  FAA-approved  smoke  evacuation  technology  provides  protec- 
tion against  continuous  dense  smoke.  For  instance,  part  of  the  procedures  for  many 
airplanes  call  for  depressurizing  the  airplane  and  cracking  open  the  forward  cabin 
door.  The  alone  creates  significant  suction  capable  of  removing  large  quantities  of 
smoke.  This  approved  technique  addresses  the  evacuation  of  smoke  from  the  cockpit, 
which  is  required  under  existing  regulations.  Technology  that  only  provides  limited 
vision,  but  does  not  evacuate  smoke,  is  not  an  effective  alternative. 

Question.  In  mid-October,  a  Swissair  MD-81  aircraft  made  an  emergency  landing 
at  Munich  airport  allegedly  due  to  extreme  smoke  in  the  cockpit.  Are  you  familiar 
with  this  incident?  Do  you  have  any  comment  on  whether  smoke  in  the  cockpit  was 
a  problem  in  this  incident? 

Answer.  Preliminary  information  suggests  that  the  smoke  evacuation  procedures 
were  not  fiillv  followed.  Even  then,  the  crew  was  able  to  safely  land  the  airplane. 

Question.  Did  AC  25-9  in  any  way  improve  the  equipment  and  capabilities  aboard 
aircraft  to  remove  smoke  to  ensure  pilot  vision? 

Answer.  AC  25-9  presents  one  acceptable  method  of  demonstrating  compliance 
with  the  applicable  Part  25  regulation.  As  such,  it  tends  to  standardize  compHance 
and  better  ensure  that  the  latest  methods  are  used.  To  the  extent  that  later  tech- 
nolo^  reflects  continued  improvement  in  evacuation  capabilities,  it  could  be  argued 
that  it  contributes  to  enhancing  the  safety  aboard  airplanes,  should  smoke  occur  in 
the  cockpit,  although  FAA's  basic  requirements  are  believed  adequate  to  meet  that 
need. 

Question.  FAA-proposed  AC  25-9A  calls  for  testing  of  smoke  evacuation  or  dis- 
placement under  conditions  of  dense  continuous  smoke.  If  this  is  prudent  for  fiiture 
aircraft  designs  covered  by  this  AC,  is  there  any  reason  it  would  not  also  be  prudent 
for  aircraft  currently  flying? 

Answer.  The  FAA  has  not  identified  a  regulatory  need  for  manufacturers  to  test 
for  continuous  smoke.  An  advisory  circular  is  not  a  regulatory  document.  AC  25-9A 
suggests  a  procedure  for  testing  for  continuous  smoke  if  testing  is  desired  by  an  ap- 
plicant. The  testing  methodology  in  this  AC  has  been  met  by  many  of  the  later-gen- 
eration airplanes,  and  thus,  many  aircraft  currently  flying  have  been  tested  using 
the  procedures  of  both  AC  25-9  and  AC  25-9A. 


Questions  Asked  by  Senator  Ford  and  Answers  Thereto  by  Mr.  Landry 

Question.  Are  airline  crews  of  your  member  oi^anizations  trained  to  operate  on 
aircraft  under  circumstances  of  continuous  dense  smoke?  What  is  the  standard  oper- 
ating procedure  under  such  circumstances? 

Answer.  Airline  flight  crews  are  trained  to  operate  their  aircraft  to  deal  with  all 
circumstances  that  they  may  be  reasonably  expected  to  encounter  in  daily  line  oper- 
ations. When  the  presence  of  smoke  is  detected,  flight  crewmembers  are  taught  to 
first  protect  themselves  by  donning  their  oxygen  masks  and  protective  smoke  gog- 
gles and  then  to  begin  smoke  removal  procedures.  The  next  step  requires  that  the 
crew  initiate  a  crew  coordinated  process  that  is  designed  to  systematically  deacti- 
vate components  until  the  source  of  the  smoke  can  be  identified. 

Smoke  removal  procedures  have  been  in  place  for  many  years  in  pressurized  air- 
planes and  have  been  proven  to  be  very  eflective.  As  you  know,  a  pressurized  vessel. 


105 

in  this  case  the  aircraft,  has  air  forced  into  it  much  like  a  balloon,  except  that  the 
rigid  structure  of  the  airframe  prevents  the  surface  of  the  airplane  from  expanding. 
The  differential  pressure  is  the  greatest  when  the  aircraft  is  at  cruising  altitude  and 
if  a  rupture  occurs,  the  high  pressure  within  the  airplane  would  quickly  escape 
through  the  hole  much  like  the  air  escapes  from  a  punctured  balloon. 

Flight  crews  use  this  technique  for  smoke  removal — except  that  they  can  control 
the  rate  at  which  the  air  exits  the  aircraft.  This  is  an  important  distinction  and  rep- 
resents the  proper  balance  between  effective  smoke  removal  and  minimizing  pas- 
senger discomfort. 

With  smoke  removal  procedures  underway,  flirfit  crews  will  begin  the  appropriate 
procedure  to  identify  and  eliminate  the  source  of  the  smoke.  This  requires  strict  ad- 
herence to  the  checklist  to  ensure  that  the  aircraft  is  operated  safely  at  aU  times. 
As  pointed  out  during  testimony,  crew  coordination  during  this  phase  of  the  proce- 
dure and  the  scanning  of  all  instruments,  including  those  on  the  pilot's  overhead 
panel  and  those  of  the  flight  engineer's  panel  (if  in  the  case  of  a  three-crew  aircraft) 
is  very  important.  Crews  must  also  reference  navigation  charts  and  approach  plates 
throughout  any  emergency  or  abnormal  procedure  as  the  responsibility  for  safely 
flying  the  aircraft  is  always  the  pilot's  first  responsibility.  Smoke  displacement  de- 
vices, such  as  the  Emergency  Vision  Assurance  System  (EVAS),  provide  a  very  nar- 
row field  of  view  which  would  restrict,  or  possibly  interfere  with,  the  pilot's  ability 
to  properly  cross  check  pertinent  cockpit  instruments,  charts,  switch  positions  and 
circuit  breakers  which  are  located  throughout  the  flight  deck. 

Question.  Is  it  the  ATA's  position  that  dense  continuous  smoke  wUl  never  accu- 
mulate in  the  cockpit  to  a  point  where  pilot  vision  is  impaired?  What  assurances 
can  the  ATA  provide  that  this  will  never  happen? 

Answer.  ATA  can  only  state  that  in  more  than  30  years  of  operating  jet  aircraft, 
we  are  not  aware  of  a  single  occurrence  where  a  pilot's  vision  was  impaired  to  a 
point  where  it  was  determined  to  have  been  a  probable  cause  in  any  air  carrier  acci- 
dent. 

Moreover,  improved  flammability  standards  for  cabin  interior  materials,  fire 
blocking  for  seats,  the  elimination  of  smoking  on  domestic  flights,  and  lavatory 
smoke  detectors  have  reduced  the  potential  for  cabin  fires  on  passenger  aircraft. 

Fire,  and  therefore  smoke,  hazards  from  other  than  cabin  sources  have  been 
greatly  reduced  throu^  the  development  and  use  of  better  designed  aircraft  sys- 
tems. Potential  for  electrical  smoke  has  also  been  reduced  since  electrical  compo- 
nents, including  radio  navigation  and  flight  instruments,  have  few  (if  any)  moving 
parts  on  today's  aircraft  when  compared  to  earUer  aircraft.  Other  developments  that 
improve  reliability  include:  wheel-well  fire  detectors,  brake  temperature  and  over- 
heat warning  systems,  cargo  smoke  and  or  heat  detection  and  enhanced  fire  warn- 
ing systems  to  naijfie  just  a  few. 

Effective  smoke  removal  along  with  continuing  improvements  in  aircraft  compo- 
nents, manufacturing  materials,  system  design,  including  fire  and  smoke  detection 
systems,  is  the  safest  way  in  which  to  deal  with  the  smoke  hazard  in  an  aircraft. 
'This  has  been  successful  in  the  past  and  ATA  believes  it  will  be  equally  successful 
in  future  generation  aircreift  as  well. 

Question.  Federal  Aviation  Regulation  25.83(d)  provides:  "If  accumulation  of  haz- 
ardous quantities  of  smoke  in  the  cockpit  area  is  reasonably  probable,  smoke  evacu- 
ation must  be  readily  accomplished,  starting  with  full  pressurization  and  without 
depressurizing  beyond  safe  limits."  What  additional  requirements  would  be  gen- 
erated if  the  phrase  "hazardous  quantities  of  smoke"  was  amended  to  read  "hazard- 
ous quantities  of  continuous  smoke'7 

Answer.  Advisoiy  Circular  (AC)  25-9,  "Smoke  Detection,  Penetration  and  Evacu- 
ation Tests  and  Related  Flight  Manual  Emergency  Procedures,"  dated  July  29,  1986, 
provides  guidance  regarding  demonstration  of  compliance  with  FAR  section 
25,831(d).  Paragraph  4  of  the  AC,  Subjects  and  Definitions  states  in  pertinent  part 
that  "incidents  of  fire  or  smoke  that  cannot  be  extinguished  continue  to  occur. 
Smoke  and  fire  procedures  should  therefore  be  formulated  considering  that  the  fire 
or  smoke  exposure  may  be  continuous."  Therefore,  aircraft  manufacturers  currently 
must  demonstrate  during  the  conduct  of  certification  tests  the  ability  to  detect  and 
evacuate  continuous  smoke  exposure  as  defined  in  the  AC.  The  test  method  outlined 
in  the  AC  specifies  additional  requirements  for  continuous  smoke  generation  for  up 
to  20  minutes.  While  the  test  method  to  meet  the  certification  requirements  outlined 
in  the  AC  is  advisory,  compliance  with  the  standard  is  a  regulatory  requirement. 
Accordingly,  amending  FAR  section  25.831(d)  to  read  "hazardous  quantities  of  con- 
tinuous smoke"  would  not  generate  additional  system  requirements  or  new  smoke 
evacuation  procedures. 
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Letter  From  Phil  Boyer,  President,  Aircraft  Owners  and  Pilots  AssocLMion 

November  8,  1993. 
The  Honorable  WENDELL  H.  FORD, 
U.S.  Senate, 
Washington.  DC    20510 

Dear  Mr.  Chairman:  Because  of  the  recent  fluny  of  activity  associated  with  Sen- 
ator Kassebaum's  statute  of  repose  bill,  let  us  clarity  our  position  concerning  the  ap- 
propriate period  of  time  after  which  a  statute  of  repose  should  apply  to  the  manufac- 
turer of  a  general  aviation  aircraft. 

The  Kassebaum  bill  will  create  a  fifteen  year  statute  of  repose.  In  previous  state- 
ments of  support  for  the  bill,  we  have  suggested  that  the  legislation  would  be  im- 
proved by  establishing  the  statute  of  repose  at  20  years,  rather  than  15  years.  How- 
ever, we  are  now  prepared  to  offer  our  unequivocal  support  for  the  15  year  time- 
frame. We  are  taking  this  position  for  two  reasons. 

First,  we  have  thoroughly  analyzed  the  ramifications  of  establishing  the  statute 
of  repose  at  15  years  rather  than  20,  and  we  are  satisfied  that  the  shorter  time  pe- 
riod would  have  no  significant  adverse  impact  on  our  members.  The  "rolling"  nature 
of  the  statute  of  repose  is  instrumental  in  our  conclusion. 

The  Kassebaum  bill  ensures  that  consumers  will  have  a  redress  for  defective  com- 
ponents by  providing  that  the  15  year  clock  begins  to  run  anew  on  each  individual 
part  whenever  it  is  replaced  or  installed.  So  the  airframe  manufacturer  of  an  older 
aircraft  would  be  protected  by  the  15  year  statute  of  repose,  and  so  would  the  manu- 
facturer of  those  very  few  parts  or  components  which  happen  to  last  15  years  or 
longer.  But  our  members  will  continue  to  have  a  remedy  in  cases  where  a  more  re- 
cently installed  part  proves  defective — by  far  the  most  likely  circumstance  under 
which  a  legitimate  product  liability  claim  would  arise. 

Our  second  reason  for  accepting  the  15  year  time  period  is  equally  important.  We 
have  just  returned  from  AOPA  EXF*0  "93  in  Orlando,  Florida,  which  was  the  site 
of  our  annual  membership  convention.  The  statute  of  repose  legislation  was  the 
most  visible  topic  of  discussion  and  was  featured  in  several  major  policy  sessions 
at  the  event.  It  is  clear  from  these  discussions  that  our  members  support  the  15 
year  period  and  understand  the  impact  it  will  have  on  them.  In  fact,  over  5,000 
AOPA  members  took  time  in  Orlando  to  sign  a  petition  supporting  the  Kassebaum 
legislation. 

In  survey  after  survey,  product  liability  reform  is  uncruestionably  the  number  one 
concern  of  our  members.  AOPA  members  overwhelmingly  beheve  that  unreasonable 
product  liability  exposure  has  diminished  the  availability  of  affordable  general  avia- 
tion aircraft  and  parts  and  has  aided  in  the  downfall  of  the  U.S.  general  aviation 
manufacturing  industry.  The  Kassebaum  statute  of  repose  legislation  represents  a 
new  approach  to  the  product  liability  problem,  and  it  is  a  much  more  limited  pro- 
posal than  the  bills  from  previous  years.  AOPA  agrees  wholeheartedly  with  the  new 
approach. 

Mr.  Chairman,  we  hope  these  comments  wUl  be  helpful.  Please  feel  free  to  contact 
us  if  we  can  provide  adoitional  information. 
Sincerely, 

Phil  Boyer, 

President. 


Prepared  Statement  of  John  W.  Olcott,  President,  National  Business 

Aircraft  Assocl\tion,  Inc. 

Mr.  Chairman,  members  of  the  subcommittee,  thank  you  for  this  opportunity  to 
submit  testimony  on  an  issue  so  critical  to  the  future  of  the  aviation  community. 

The  National  Business  Aircraft  Association  (NBAA)  represents  thousands  of  com- 
panies which  operate  aircraft  in  the  conduct  of  business  or  provide  business  aviation 
products  and  services.  Together,  our  member  companies  generate  annual  revenues 
of  over  three  trillion  dollars — a  number  that  is  over  half  of  the  gross  national  prod- 
uct— and  employ  more  than  16  million  people  worldwide. 

NBAA  joins  the  General  Aviation  Manufacturers  Association,  the  International 
Association  of  Machinists,  the  Aircraft  Owners  and  Pilots  Association,  the  Presi- 
dent's National  Commission  to  Ensure  a  Strong,  Competitive  Airline  Industry,  and 
many  others,  as  strong  supporters  of  S.  1458. 

You  might  wonder  why  we  as  aircraft  operators,  would  be  so  interested  in  an 
issue  whidi,  on  the  surface,  appears  to  affect  just  aircraft  manufacturers.  Well,  we 
are  greatly  affected,  for  two  important  reasons. 
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First,  we  are  today  experiencing  real  financial  and  operational  hardships  as  a  re- 
sult of  this  country's  products  liability  laws,  hardships  which  have  hobbled  a  once 
world-leading  industry.  Specifically,  for  us  as  aircraft  operators,  the  cost  of  main- 
taining the  aircraft  we  fly  has  risen  substantially  due  to  product  liability  awards 
and  the  cost  of  their  legal  defense.  As  a  result,  aircraft  parts  are,  in  many  cases, 
are  much  more  expensive  or  simply  not  available.  Piper  Aircraft,  for  example,  which 
carries  a  long  tail  of  liability  exposure  as  a  result  of^over  70  successful  years  of  air- 
craft production,  no  longer  is  readily  able  to  supply  parts  for  most  of  the  more  than 
70,000  Piper  aircraft  stiU  flying.  Cfessna,  Beech  and  others  are  similarly  affected. 

Secondly,  for  the  future,  we  are  very  concerned  about  the  innovation  stifled  by 
product  liability  costs.  While  product  innovation  continues  at  the  higher  end  of  the 
market,  innovation  in  mid  ana  lighter  wei^t  aircraft  design  and  manufacturing  has 
been  decimated.  The  availability  of  new  training  aircraft  is  acutely  alarming.  In 
what  aircraft  will  we  train  future  pilots?  Cessna,  Piper  and  Beech  used  to  supply 
the  lion's  share  of  the  world's  training  aircraft.  Today,  because  of  our  product  liabil- 
ity laws,  France  is  now  the  leading  supplier  of  training  aircraft  in  the  U.S.  And 
without  new,  piston-powered  single,  twin-engine  and  cabin  class  twins  being  pro- 
duced in  this  country  because  of  the  present  product  liability  laws,  these  indigenous 
industries  may  vanish  completely.  Without  this  legislation,  aircraft  like  these  will 
be  built,  but  they  probably  will  come  from  offshore  manufacturers. 

This  decline  in  our  community  is  a  fairly  recent  phenomenon.  Since  the  early 
1970s,  when  trial  lawyers  discovered  the  lucrative  business  of  convincing  juries  that 
general  aviation  manufacturers  have  deep  pockets  and  can  be  forced  to  pay  enor- 
mous settlements  to  their  injured  clients,  the  cost  of  liability  claims  has  risen  alarm- 
ingly. With  consumers  paying  the  bill,  questionable  suits  have  been  filed  and  lots 
of  money  has  flowed  from  general  aviation  manufacturing  and  service  organizations 
to  lawyers.  Relatively  little  of  the  settlements  reach  the  injured  parties.  Some  exam- 
ples: 

•  Cessna  Aircraft  was  sued  and  paid  thousands  of  dollars  to  a  pilot  who  crashed 
his  Cessna  195  due  to  water  in  an  fuel  tank.  The  pilot  failed  to  use  wing  tank 
drains  after  the  airplane  was  paiked  outside  during  four  days  of  extremely  heavy 
Florida  rains. 

•  Piper  Aircraft  and  other  manufacturers  were  ordered  to  pay  $2.5  million  in 
damages  after  a  modified  Super  Cub  towing  a  glider  collided  with  a  van  parked  at 
the  end  of  a  runway  in  New  Mexico.  The  van  nad  been  deliberately  parked  there 
to  discourage  the  takeoff  of  the  aircraft,  which  had  its  front  seat  removed  to  make 
way  for  a  large  cinema  camera  mounted  in  front  of  the  pilot.  Despite  the  alteration, 
the  plaintiff  successfully  ai^ed  that  the  manufacturer  was  responsible  for  the  lack 
of  forward  visibility  and  crashworthiness. 

•  Cessna  was  sued  and  ordered  to  pay  $1  million  to  a  severely  injured  passenger 
after  a  pilot  defaulted  on  a  $750,000  judgment  because  he  failed  to  inform  his  insur- 
ance company  of  the  accident.  The  pilot,  who  had  illegally  overloaded  the  aircraft, 
lost  control  and  crashed  into  a  building  at  a  California  airport.  The  injured  pas- 
senger, the  third  occupant  in  a  two  seat  trainer,  was  a  small  boy  illegally  occupying 
the  aircraft  without  a  seat  or  restraint  system  who  sustained  a  brain  injury  when 
he  ejected  through  the  windshield  and  struck  his  head  on  a  steel  beam  inside  the 
building. 

•  Unison  Industries,  makers  of  aircraft  ignition  systems,  spent  $10,000  clearing 
its  name  in  a  Hawaii  crash  case  where  its  product  was  not  even  on  the  aircraft. 

•  After  a  two-year  court  battle  in  Califomian  Piper  received  a  favorable  verdict 
in  a  crash  case  where  the  pilot  of  a  Super  Cub  tested  positive  for  cocaine.  Even 
thourfi  the  jury  found  the  pilot  at  fault.  Piper  paid  nearly  $1  milUon  to  defend  itself. 

•  Cessna  and  several  component  manufacturers  were  sued  for  $4.5  million  in  a 
case  involving  a  drunk  pilot.  The  pilot,  flying  from  Tennessee  to  Louisiana  on  a 
clear  day,  ran  out  of  fuel  and  crashed  his  Cessna  152.  Three  hours  after  the  crash, 
his  blood  alcohol  level  was  0.2  percent.  The  FAA  allows  a  maximum  of  0.04  percent. 
After  four  years  of  litigation,  the  suit  was  settled  for  $50,000. 

As  interpreted  by  the  courts,  product  liability  applied  to  general  aviation  is  simply 
a  lottery  funded  by  the  general  aviation  community  and  promoted  by  lawyers.  An- 
ticipating great  winnings,  injured  parties  or  their  estates  buy  into  the  program.  And 
like  lotteries  everywhere,  the  biggest  beneficiaries  are  those  promoting  the  program 
and  selling  the  tickets.  Injured  parties  collect  only  about  17  percent  of  all  dollars 
8j)ent  on  product  liability  and  usually  must  wait  years  for  that  compensation.  Over 
80  percent  goes  to  the  legal  profession. 

While  lawyers  are  the  biggest  winners  in  the  liability  lottery,  the  biggest  loser  is 
the  general  aviation  community.  We  have  lost  the  entry  level  training  aircraft  that 
stimulate  growth  of  our  community  and  promote  interest  in  general  aviation  as  a 


108 

business  tool.  We  suffer  significantly  higher  costs  of  operation.  We  are  forced  to  pay 
more  for  liability  insurance  and  aircraft  parts. 

Clearly,  as  applied  to  general  aviation,  our  nation's  present  system  of  product  li- 
ability is  broken.  It  does  a  very  poor  job  of  satisfying  its  intended  and  worthy  pur- 
f)ose — to  compensate,  in  a  timely  manner,  innocent  parties  injured  due  to  the  neg- 
igence  of  manufacturers.  If  product  liability  is  meant  to  force  product  improve- 
ments, the  termination  of  defective  designs  and  their  replacement  with  better  prod- 
ucts, it  has  accomplished  the  opposite.  It  has  killed  incentives  to  produce  light  air- 
craft and  perpetuated  older  designs.  On  all  counts,  our  grossly  inefficient  product 
liability  system  has  failed. 

The  Kassebaum  biU  brings  some  semblemce  of  reason  to  this  issue.  The  basis  for 
the  bill  is  the  simple  logic  that  if  a  product  has  functioned  satisfactorily  for  15 
years,  it  has  demonstrated  that  its  original  design  is  not  defective  and  therefore  not 
subject  to  a  liability  suit.  Satisfactory  service  over  a  loM  period  should  be  sufficient 
eviaence  that  the  product  reflected  the  existing  state-oAhe-art  and  that  the  manu- 
facturer met  the  legal  obligation  to  provide  an  appropriate  design  at  the  time  of  de- 
livery. 

We  strongly  urge  your  support  for  this  long  overdue  measure. 
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